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[bookmark: _Ref456356564]OVERVIEW
As part of an ongoing investigation, the Autorité des marchés financiers ("Authority")[footnoteRef:1]  urgently filed on September 7, 2023, an application for an ex parte hearing before the Financial Markets Administrative Tribunal (“Tribunal").  [1:  	The Authority is responsible for the application of the Securities Act, CQLR, c. V-1.1. The Authority performs the functions set out in that Act in the manner provided in section 7 of the Act respecting the regulation of the financial sector.] 

This application aims, in particular, to obtain freeze orders against respondent Kelsey Brunette and the financial institutions involved as impleaded parties, as well as orders against the respondent prohibiting her from making transactions in securities and from engaging in the business of adviser or dealer. 
Kelsey Brunette allegedly works in the restaurant and animal care fields. She is not registered in any capacity under the Securities Act.[footnoteRef:2] [2:  	Exhibit D-1.] 

The impleaded parties, Toronto Dominion Bank, Canadian Imperial Bank of Commerce, Peoples Trust Company and Koho Financial Inc., are financial institutions with which Kelsey Brunette has a business relationship.
In its application, the Authority alleges that:
· Kelsey Brunette allegedly solicited and continues to solicit investors to encourage them to acquire horses or shares in horses through her. She allegedly presents herself as a dealer in the equestrian field and entices investors with the promise of substantial gains when reselling the equines, in return for a percentage of the profit made. 
· Most of the money that was allegedly entrusted to her by the investors was allegedly not used as she represented to them, i.e., for training, expenses and horse care, but rather to support her personal lifestyle.  
· The ongoing investigation has identified seven (7) potential investors in Kelsey Brunette's scheme. 
· The investigation confirmed that at least three (3) investors allegedly invested different amounts of money with Kelsey Brunette for a total of approximately $89,250.
· [bookmark: _Hlk148703604]Kelsey Brunette allegedly committed and continues to commit breaches of sections 11 and 148 of the Securities Act by engaging in the business of adviser or dealer without being registered as such with the Authority and by proceeding with the distribution of investment contracts to the public without holding a prospectus subject to a receipt issued by the Authority or without having an appropriate exemption.[footnoteRef:3]  [3:  	Exhibits D-1 and D-2.] 

· Kelsey Brunette’s actions would also constitute making a misrepresentation i.e., the transmission of misleading information within the meaning of section 197 of the Securities Act and/or market fraud within the meaning of section 199.1 (2o) of the Securities Act, considering in particular the probability of appropriation of funds by the latter. 
[bookmark: _ftnref1]The Authority’s application was made under section 115.1 of the Act respecting the regulation of the financial sector, which authorizes the Tribunal to render a decision that adversely affects the rights of a person, without a prior hearing, if urgent action is required or to prevent irreparable harm.
[bookmark: _Ref137796067]The Authority submitted its application supported by a written statement under oath without notification to the other parties pursuant to sections 13 and 22 of the Rules of evidence and procedure of the Financial Markets Administrative Tribunal.[footnoteRef:4] A copy of the application submitted by the Authority, including the required sworn statement, is attached to this decision. [4:  	(2023) 155 G.O. II, 499.] 

The Authority argues that it is urgent for the Tribunal to make the requested orders, in particular to (i) prevent Kelsey Brunette from squandering the sums that she would have already collected from investors and (ii) prevent her from continuing her activities as an adviser or dealer in the equine field and by proceeding with the distribution of investment contracts, which are likely to cause irreparable harm to investors, the integrity of financial markets and public confidence in those markets.
Given the urgency alleged by the Authority, the Tribunal heard the Authority’s application on its merits at an ex parte hearing held on September 8, 2023.
In its analysis and determination of the issues raised, the Tribunal answered the following questions: 
1. Does the evidence presented by the Authority show apparent breaches by the respondent of the Securities Act or actions contrary to the public interest? 
2. Is this a situation where urgent action is required and/or irreparable harm may be caused if the Tribunal does not render a decision without first hearing the respondent and the impleaded parties?
3. If so, what preventive, protective and conservatory measures should the Tribunal take in the public interest? 
The Tribunal responded positively to the first two (2) questions and decided, in the public interest, to make the orders requested as protective, preventive and protective measures. 
ANALYSIS
Question 1: Does the evidence presented by the Authority show apparent breaches by the respondent of the Securities Act or actions contrary to the public interest?
[bookmark: _Hlk148704345]In the opinion of the Tribunal, the probative evidence presented by the Authority shows that Kelsey Brunette would have committed and would continue to commit apparent breaches of sections 11 and 148 of the Securities Act by engaging in the business of adviser and dealer without being registered as such with the Authority[footnoteRef:5] and by proceeding with the distribution of investment contracts without holding a prospectus subject to a receipt issued by the Authority[footnoteRef:6] or without having an appropriate exemption.[footnoteRef:7] [5:  	Exhibit D-1.]  [6:  	Exhibit D-2.]  [7:  	Exhibits D-1 and D-2.] 

In this regard, the Tribunal notes the following evidence presented by the Authority:
· Kelsey Brunette allegedly makes representations to investors to the effect that she trains the horses for a given period with the aim of selling them at a profit once they are qualified in equestrian events.
· It was allegedly through Kelsey Brunette that the first investor[footnoteRef:8] entered into investment contracts entitled “Investment Agreement” and “Purchase Agreement” for the purchase of a horse and shares in horses. [8:  	Exhibits D-5 to D-9.] 

· These investment contracts promise this investor, an amateur in the equestrian world, significant profits when reselling the horses.
· That investor allegedly learned directly from a person whose name is mentioned as a horse owner in several investment contracts he has signed, that this person was allegedly not the real owner of the horses. In addition, a horse listed in one of those investment contracts signed in November 2022 by this investor had probably been sold in May 2019.[footnoteRef:9] [9:  	Exhibits D-9 and D-19] 

· That investor allegedly gave Kelsey Brunette around $55,000 to invest in the purchase of a horse and shares in horses. To date, he has allegedly recovered about $15,000 from her. According to the investigator, that amount paid as reimbursement would have come not from the profits resulting from the investments, but rather from investments made by other investors with Kelsey Brunette.
· A second investor, an amateur in the equestrian world, reportedly knew Kelsey Brunette via a Facebook page on which she solicited investors and mentioned trading competition horses.
· That investor allegedly entered into an investment contract through Kelsey Brunette and allegedly gave her $16,250 to invest in the purchase of shares of horses. The profits made from the resale of the horses would have been available to him on set dates. To date, he would have received no profit resulting the resale of the horses.
· A third investor, an amateur in the equestrian world, allegedly gave Kelsey Brunette $18,000 plus taxes as part of the investment project she would have presented to him. This money was to be invested in accordance with her advice and through her, to purchase a horse so that the investor could make a profit quickly when reselling it. A commission would then be paid to Kelsey Brunette. However, to date, that investor cannot trace the horse.
· At this stage, the investigator claims to be unable to trace the horses in which those three (3) investors invested through Kelsey Brunette. 
· Those investors are amateurs in the equine world of competition and did not participate in the decisions concerning the venture.
· To date, Kelsey Brunette is allegedly continuing to solicit investors to encourage them to invest, through her, in acquiring horses or shares in horses, by presenting herself as a dealer in the equestrian world and by enticing investors with the promise of substantial gains when reselling the equines, which would enable her to receive a percentage of the profit made in the form of a commission.[footnoteRef:10] [10:  	Exhibit D-19.] 

The Tribunal also notes from the evidence submitted by the Authority following an analysis of the cash inflows and outflows from Kelsey Brunette’s bank accounts as well as other financial instruments used by her, as follows:
· To date, the Authority has identified seven (7) potential investors in the scheme set up by Kelsey Brunette.
· Among these seven (7) investors, three (3) who met with the Authority allegedly directly gave Kelsey Brunette the money needed to proceed with investment contracts so that they could make a profit and she a commission. 
· The amounts invested to date allegedly total approximately $89,250.
· Kelsey Brunette allegedly did not use most of the money entrusted to her by the investors for the purposes represented by her.
· Instead, Kelsey Brunette allegedly appropriated almost all of the money received from investors for her own benefit to pay her expenses and personal bills.
The Tribunal recalls that section 5 of the Securities Act defines adviser, dealer and distribution activities as follows: 
"“adviser” means a person engaging in or holding themself out as engaging in the business of advising another with respect to investment in or the purchase or sale of securities, or the business of managing a securities portfolio;”
“dealer” means a person engaging in or holding themself out as engaging in the business of
(1) trading in securities as principal or agent;
(2) distributing a security for their own account or for another’s account; or
(3) any act, advertisement, solicitation, conduct or negotiation directly or indirectly in furtherance of an activity described in paragraph 1 or 2.” 
“distribution” means: 
(1) the endeavour to obtain, or the obtaining, by an issuer, of subscribers or acquirers of his securities;
(7) the endeavour to obtain, or the obtaining, by an agent, of subscribers or purchasers for securities being distributed in accordance with subparagraphs 1 to 6;"
Section 11 of the Securities Act requires a person intending to distribute securities to prepare a prospectus subject to a receipt issued by the Authority. 
Section 148 of the Securities Act provides that no person may act as a dealer, adviser or investment fund manager unless the person is registered as such with the Authority.
[1] The Tribunal notes that the Securities Act applies to every form of investment described in its section 1, including investment contracts provided for in paragraph 7 of that section, and defined as follows in that section:
“An investment contract is a contract whereby a person, having been led to expect profits, undertakes to participate in the risk of a venture by a contribution of capital or loan, without having the required knowledge to carry on the venture or without obtaining the right to participate directly in decisions concerning the carrying on of the venture.”
The Tribunal is of the opinion that all the evidence presented by the Authority shows that the sums invested with Kelsey Brunette by investors from the public identified so far by the Authority’s investigator, meet all the criteria of the aforementioned definition of an investment contract, i.e.:
1) a contract whereby a person undertakes;
2) having been led to expect profits;
3) to participate in the risk of a venture by a contribution of capital or loan;
4) without having the required knowledge to carry on the venture or;
5) without obtaining the right to participate directly in decisions concerning the carrying on of the venture. 
The Authority’s evidence shows that the investors would provide Kelsey Brunette with sums of money following the signing of an investment contract.[footnoteRef:11]  [11:  	Exhibits D-5 to D-9, for example.] 

These sums invested through Kelsey Brunette should have been used to purchase horses or shares of horses for the investors. Those horses would then have had to be trained by Kelsey Brunette for equestrian competitions in order to be sold with a substantial profit. That profit would subsequently either be handed over or shared with the investors, according to the terms of the investment contracts, and a commission paid to Kelsey Brunette, without them having the knowledge required for the operation of the venture or the right to participate in her decisions.
Consequently, the Tribunal concludes that the investors would have subscribed to investments that qualify as investment contracts within the meaning of the Securities Act.
The Authority’s evidence has established that, in addition to not having been registered[footnoteRef:12] with the Authority to enable her to carry out the activity of adviser or dealer, Kelsey Brunette never filed documents for exemption with the Authority or a prospectus for which a receipt has been issued by the Authority, or received an exemption from making such a filing.[footnoteRef:13]  [12:  	Exhibit D-1.]  [13:  	Exhibit D-2.] 

Accordingly, the Tribunal considers that Kelsey Brunette would have committed apparent breaches of sections 11 and 148 of the Securities Act by soliciting the investing public and by proceeding with the distribution of investment contracts without holding the appropriate registrations with the Authority and without holding a prospectus subject to a receipt duly issued by the Authority. 
In this respect, the Tribunal reiterates that the requirement for advisers, dealers and investment fund managers to register under the Securities Act is one of the main lines of defence put in place by the legislator to protect the public and safeguard the integrity of the financial markets.[footnoteRef:14] The aim of this framework is to ensure that people who act as financial intermediaries have the skills and integrity required at all times, to protect the public and maintain public confidence in the financial markets.[footnoteRef:15] [14:  	Métivier c. Association canadienne des courtiers en valeurs mobilières (ACCOVAM), 2005 QCBDRVM 6.]  [15:  	Pezim v. British Columbia (Superintendent of Brokers), [1994] 2 S.C.R. 557.] 

The obligation to prepare a prospectus to make a distribution of securities is also a central obligation in order to protect the investing public. The prospectus reveals in a complete, truthful and clear manner, any important facts relating to a security that is the subject of the distribution,[footnoteRef:16] which enables investors to make an informed investment decision. This information is one of the cornerstones of investor protection and promotes the efficiency of the financial markets.[footnoteRef:17]  [16:  	Sec. 13, Securities Act.]  [17:  	Autorité des marchés financiers c. Demers, 2006 QCBDRVM 17.] 

In addition, the Tribunal is concerned about the Authority’s allegation that Kelsey Brunette could have committed apparent breaches of sections 197 and 199.1 (2o) of the Securities Act by falsely stating to investors that the money, which she allegedly received, would be duly invested. 
In this regard, the Tribunal points out that section 197 of the Securities Act provides that commits a breach, every person who makes a misrepresentation in respect of a transaction in a security , while section 199.1(2o) of that Act provides that commits a breach, a person who directly or indirectly engages or participates in any transaction or series of transactions in securities or any trading method relating to a transaction in securities, or in any act, practice or course of conduct if the person knows, or ought reasonably to know, that the transaction, series of transactions, trading method, act, practice or course of conduct perpetrates a fraud on any person.
In the opinion of the Tribunal, these serious apparent breaches risk causing irreparable harm to the integrity of the financial markets and the investing public as well as affecting investors confidence in these markets. 
Question 2: Is this a situation where urgent action is required and/or irreparable harm may be caused if the Tribunal does not render a decision without first hearing the respondent and the impleaded parties?
After hearing and considering the detailed evidence presented by the Authority, the Tribunal answers this question in the affirmative. The Tribunal considers the situation to require urgent action and to present a risk of irreparable harm unless it renders a decision without first hearing the respondent and the impleaded parties.
Section 115.1, paragraph 2, of the Act respecting the regulation of the financial sector﻿﻿ provides that the Tribunal may render a decision adversely affecting the rights of a person, without a prior hearing, if urgent action is required or to prevent irreparable harm.
The evidence establishes the urgency and risk of irreparable harm to the investing public and the integrity of the financial markets, which justifies the immediate intervention of the Tribunal without a prior hearing for respondent Kelsey Brunette. The Tribunal highlights the following elements in support of its decision:
· The Authority’s investigation into Kelsey Brunette’s activities continues and demonstrates that she would have committed apparent serious breaches of sections 11 and 148 of the Securities Act.
· The respondent's actions could also constitute misrepresentation i.e., the transmission of misleading information transmission of false or misleading information within the meaning of section 197 of the Securities Act and/or markets fraud within the meaning of section 199.1(2) of the Securities Act.
· The evidence collected by the Authority further reveals that Kelsey Brunette would currently be continuing her illicit activities and would have already illegally collected approximately $89,250 from at least three (3) investors. 
· A preliminary analysis of the movements of funds in Kelsey Brunette’s bank accounts and other financial instruments, carried out by the Authority, also indicates that other potential investors could have been victims of the scheme in which Kelsey Brunette would currently be participating.
· This analysis reveals that most of the money entrusted to her by the investors identified to date, would not have been used as represented by Kelsey Brunette, but would rather find their way into her bank accounts and other forms of financial instruments, including a credit card prepaid from her bank accounts,[footnoteRef:18] and would have been used for personal purposes.  [18:  	Exhibits D-4, D-16 and D-17.] 

· Moreover, the Authority’s analysis establishes that a repayment offered to an investor would have come not from the profits generated by the investments, but rather from investments made by other investors through Kelsey Brunette. 
Unless the Tribunal takes immediate action, there is reason for concern that the substantial sums allegedly received by Kelsey Brunette could be squandered by her, thus making it impossible to take any recourse to recover the sums obtained from such activities, particularly to compensate the investors from the public who could have been harmed by these activities.
In light of this evidence, it is imperative to implement a set of measures to protect the integrity of the financial markets and the investing public, and to maintain public trust in these markets.
Consequently, immediate intervention by the Tribunal is justified by the demonstrated urgency and risk that irreparable harm will be caused to the public and to the integrity of the markets by the apparent breaches that the respondent would have committed in the context of this venture.
Question 3: If so, what preventive, protective and conservatory measures should the Tribunal take in the public interest? 
The orders sought in this case by the Authority under sections 93, 94, 97 para. 2 (3°), 97 para. 2 (7°), 115.1 and 115.15.3 of the Act respecting the regulation of the financial sector, and sections 249, 250, 265 and 266 of the Securities Act are protective, preventive and conservatory in nature.
 Section 249 of the Securities Act empowers the Tribunal to make a general freeze order in respect of Kelsey Brunette’s assets, both against Kelsey Brunette personally and against third parties who may be holding and controlling assets or money belonging to her. 
The purpose of those orders is to prevent, during the Authority’s investigation, the squandering of assets that would have been obtained by Kelsey Brunette by committing breaches of the Act, by ordering her not to dispose directly or indirectly of funds, securities or other assets in her possession or entrusted to her, and not to withdraw or appropriate funds, securities or other assets from another person having custody or control over them, including the contents of safety deposit boxes, in any place whatsoever. 
This makes it possible to maintain the status quo while the investigation, which extends to measures for the application of securities regulations, is still ongoing.[footnoteRef:19] In order for the various legal remedies to be effectively exercisable, it is necessary to ensure the preservation of the assets during the investigation. [19:  	Autorité des marchés financiers c. Gestion Guychar (Canada) inc., 2010 QCBDRVM 13.] 

Pursuant to sections 250 of the Securities Act, the freeze orders take effect as soon as the persons concerned have been notified and, unless otherwise provided, remain in force for 12 months. However, they may be revoked or otherwise modified by the Tribunal in the public interest.
Section 265 of the Securities Act provides that the Tribunal may order any person to cease any activity in respect of a transaction in securities, which includes the distribution of securities and dealer activity. Pursuant to section 266 of the Securities Act, the Tribunal may order any person to cease acting as an adviser or as an investment fund manager.
In order to prevent Kelsey Brunette from continuing her investment activities with investors without registration and without a prospectus, she should be prohibited from carrying out any securities transactions and from engaging in the business of dealer and adviser, given that she allegedly does not have a registration to act in that regard. 
Kelsey Brunette also reportedly solicited investors through the internet and social media. In order for her to cease her activities with the public, she must be ordered, pursuant to sections 93, 94 and 97 para. 2 (7°) of the Act respecting the regulation of the financial sector, to withdraw, within five (5) days of this decision, any announcement, advertisement or other publication of the same nature published or disseminated, directly or indirectly, via the Internet or otherwise, in particular on Facebook, Instagram, TikTok or any other social media, in connection with horse brokerage activities.
[bookmark: _Hlk147956745]In addition, the Tribunal is concerned that Kelsey Brunette’s actions could also constitute misrepresentation i.e., the transmission of misleading information within the meaning of section 197 of the Securities Act and/or market fraud within the meaning of section 199.1(2) of the Securities Act.
The evidence contains serious indications that Kelsey Brunette could currently be continuing her activities. The Tribunal considers that the prohibition orders sought must be made immediately in order to maintain the integrity of the financial markets, protect the investing public and preserve public confidence in the integrity of those markets. 
The Tribunal takes very seriously the evidence presented by the Authority in this case, in particular because material breaches of key obligations under the Securities Act were allegedly committed by and could continue to be committed by Kelsey Brunette. 
Consequently, after considering the evidence and arguments presented by the Authority at the ex parte hearing of September 8, 2023, the Tribunal concludes that it is in the public interest to pronounce the conclusions sought in the Authority’s application. 
FOR THESE REASONS, in view of the evidence adduced by the Authority showing that a decision in this matter must be made urgently to avoid irreparable harm, and that immediate action without first hearing the respondent is justified to protect the public interest, the Financial Markets Administrative Tribunal, pursuant to sections 93, 94, 97 para. 2 (3° and 7°), 115.1 and 115.15.3 of the Act respecting the regulation of the financial sector, and sections 249, 250, 265 and 266 of the Securities Act:
ALLOWS the application by the Autorité des marchés financiers and in the public interest;
[bookmark: _Hlk144124532]PROHIBITS Kelsey Brunette from carrying on any activity in respect of any direct or indirect transaction involving securities in any form of investment covered under the Securities Act;
PROHIBITS Kelsey Brunette from engaging in the business of adviser or dealer within the meaning of section 5 of the Securities Act;
ORDERS Kelsey Brunette not to, directly or indirectly, dispose of any funds, securities or other property in her possession or entrusted to her, including any equines;
ORDERS Kelsey Brunette not to withdraw, directly or indirectly, any funds, securities or other assets from the hands of any person who has them on deposit, under control or in safekeeping, including, without limitation, impleaded parties Toronto Dominion Bank, Canadian Imperial Bank of Commerce, Peoples Trust Company and Koho Financial Inc.;
ORDERS Kelsey Brunette to withdraw, within five (5) days of this decision, any notice, advertisement or other publication of the same nature published or disseminated, directly or indirectly, via the Internet or otherwise, in particular on Facebook, Instagram, TikTok or any other social media, in connection with horse brokerage activities;
ORDERS impleaded party Toronto Dominion Bank, having a branch located at 276 boulevard D’Anjou, Châteauguay, Quebec, J6K 1C6, not to dispose, directly or indirectly, of any funds, securities or other assets it has on deposit, under control or in safekeeping for Kelsey Brunette, in particular, but not limited to, in the account bearing number [...];
ORDERS impleaded party Canadian Imperial Bank of Commerce, having a branch located at 77b, boulevard D’Anjou, Châteauguay, Quebec, J6J 2R1, not to dispose, directly or indirectly, of any funds, securities or other assets it has on deposit, under control or in safekeeping for Kelsey Brunette, in particular, but not limited to, in the account bearing number [...];
ORDERS impleaded parties, Peoples Trust Company and Koho Financial Inc., having their respective offices at 888 Dunsmuir Street, 14th floor, Vancouver, British Columbia, V6C 3K4 and 64 Mowat Avenue, Toronto, Ontario, M6K 3E3, not to dispose, directly or indirectly, of any funds, securities or other assets it has on deposit, under control or in safekeeping for Kelsey Brunette, in particular, but not limited to, in the account bearing number [...];
ORDERS the Autorité des marchés financiers to notify the parties of this decision and to immediately file proof of notification with the Tribunal.
Pursuant to section 115.1, para. 3 of the Act respecting the regulation of the financial sector, the parties have 15 days after the decision is rendered to file a notice of contestation of this decision with the Tribunal. A form is available on the Tribunal’s website for this purpose.
Upon receipt of a notice of contestation and at the end of the 15-day period, the Tribunal shall register the case with the roll of the Practice Division and send all parties a notice of presentation[footnoteRef:20]. [20:  	Section 21, Rules of procedure of the Financial Markets Administrative Tribunal, supra, note 4.  ] 

Every party has the right to be represented by counsel.
Pursuant to section 250 of the Securities Act, the freeze orders take effect on September 12, 2023, and remain in effect for a period of twelve (12) months, ending on September 11, 2024, unless amended or repealed prior to the expiration of that term. 
The other conclusions are effective as of the date of the decision, unless otherwise specified, and will remain in effect until amended or repealed.
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