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WARNING: The trial court made an order under s. 486.4 Cr.C. directing that any information that could identify the victim or a witness shall not be published in any document or broadcast or transmitted in any way.
The appellant appeals from a judgment rendered on February 15, 2023 by the Superior Court, District of Abitibi (the Honourable Justice Louis Dionne), which dismissed his proceedings by way of writ of prohibition with certiorari in aid and his application asking the Superior Court to exercise its concurrent jurisdiction over remedies based on s. 24(1) of the Canadian Charter of Rights and Freedoms.
For the reasons of Gagné, J.A., with which Gagnon and Cournoyer, JJ.A. agree, THE COURT:
DISMISSES the appellant’s applications for leave to adduce fresh evidence;
DISMISSES the application for leave to adduce fresh evidence of the impleaded party Attorney General of Quebec;
DISMISSES the appeal.
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The appellant is an Inuk who lives in Quaqtaq, in Ungava Bay. He was charged with sexual assault and assault, and his trial was scheduled for February 15, 2023, before the Itinerant Court sitting in Quaqtaq, in the judicial district of Abitibi.
A week before that date, the coordinating judge for the Abitibi-Témiscamingue-Eeyou Istchee-Nunavik region,[footnoteRef:1] the Honourable Thierry Potvin, decided to cancel all Court of Québec travel to Quaqtaq [TRANSLATION] “until further notice” and asked the parties concerned to [TRANSLATION] “do whatever is necessary to ensure that Quaqtaq litigants are transported to Kuujjuaq […]”. [1: 	This region comprises the judicial districts of Abitibi, Rouyn-Noranda and Témiscamingue.] 

On February 14, 2023, the respondent filed an application under s. 714.1 Cr.C. to have the complainant ordered to testify by videoconference. The appellant challenged this application on the merits, while claiming the right to be tried in Quaqtaq, a community that has been served by the Itinerant Court for many years. He invoked paragraph 20.0.5 of the James Bay and Northern Quebec Agreement (the “Agreement”). Judge Marie‑Chantal Brassard of the Court of Québec was of the view that she was not required to rule on this issue. She granted the respondent’s application and ordered the complainant to testify by videoconference.
The appellant filed urgent proceedings by way of writ of prohibition with certiorari in aid, in addition to asking the Superior Court to exercise its concurrent jurisdiction over remedies based on s. 24(1) of the Canadian Charter of Rights and Freedoms (the “Charter”).[footnoteRef:2]  [2: 	Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11. The appellant labelled this application a [TRANSLATION] “Rahey Application”, in reference to R. v. Rahey, [1987] 1 S.C.R. 588.] 

On February 15, 2023, Justice Louis Dionne of the Superior Court dismissed the appellant’s proceedings on the ground that [TRANSLATION] “this remedy is not available because the impleaded party, Judge Brassard, did not commit a jurisdictional error”.[footnoteRef:3] [3:  	Osman Ilgun c. Directeur des poursuites criminelles et pénales, Abitibi Sup. Ct., No. 635‑36‑000028‑230, February 15, 2023, Dionne, J.S.C., p. 58, lines 18-19 [Judgment Under Appeal].] 

The appellant appeals from the Superior Court judgment. He asks the Court, among other things, to issue the writ of prohibition with certiorari in aid, grant his Rahey application and order a stay of proceedings, or return the matter to the Superior Court.
For the following reasons, I would dismiss the appeal as well as the various applications for leave to adduce fresh evidence.
Proceedings and judgments rendered
The appellant was charged with the following counts:
1.	Between October 1, 2012 and November 30, 2012, in Quaqtaq, district of Abitibi, did commit a sexual assault on B.A., committing thereby the indictable offence provided by section 271a) of the Criminal Code.
2.	Between October 1, 2012 and November 30, 2012, in Quaqtaq, district of Abitibi, did commit an assault on B.A., committing thereby the indictable offence provided by section 266a) of the Criminal Code.[footnoteRef:4] [4:  	The information dated February 1, 2021 was amended with regard to the place where the offences were committed (Kuujjuaq was replaced by Quaqtaq).] 

On June 9, 2022, after several postponements, the appellant’s trial was scheduled for February 15, 2023, in Quaqtaq, in the judicial district of Abitibi.
On February 8, 2023, the coordinating judge for that region sent an email to the regional director regarding security issues in Quaqtaq. He wrote:
[TRANSLATION]
Considering that we were scheduled to go to Quaqtaq for two days next week, considering that the issues regarding the rental of the premises have yet to be resolved, and considering the security issues for the judge, I am hereby cancelling all travel by the Court of Québec to Quaqtaq until further notice. 
Kindly take the necessary steps to arrange for Quaqtaq litigants to be transported to Kuujjuaq, or for a smaller team to travel there if we can have access to a wireless network so that the court can sit remotely.
The distance between Quaqtaq and Kuujjuaq is approximately 330 kilometres and can only be covered by plane. Travel costs for litigants are borne by the state.
On February 14, 2023, the day before the trial, the respondent filed an [TRANSLATION] “Application for testimony by videoconference pursuant to 714.1 CRC or, failing same, for the cancellation of the summons and for a postponement”. He alleged that the complainant could not be present in Quaqtaq the following day, as she was accompanying her husband to Montreal for surgery. He asked that the complainant be ordered to testify by videoconference or, in the alternative, that the summons issued to the witnesses be cancelled and the trial postponed.
I should point out that, before being informed of the coordinating judge’s email, the respondent had intended to request a postponement of the trial, not a change of venue so that the complainant could testify by videoconference (given that the Itinerant Court’s premises in Quaqtaq are not equipped with the appropriate technology). This is clear from the respondent’s application:
[TRANSLATION]
5.  On February 8, 2023, even before sending an application for a postponement and for the cancellation of subpoenas, we learned that the Court would not be travelling to Quaqtaq and would sit in Kuujjuaq.
It is also clear from his lawyer’s oral argument:
Initially, it would not have been possible since we were going to Quaqtaq, so we would have just presented a motion for a postponement. However, given that the trial is happening in Kuujjuaq, there’s an opening or a possibility that this trial may help by visio conference.
[Transcribed verbatim]
Before the trial judge, the appellant challenged the portion of the application concerning the complainant’s testimony by videoconference. In addition to the arguments relating to the circumstances listed in s. 714.1 Cr.C., he invoked paragraph 20.0.5 of the Agreement, which states that “[t]he itinerant court shall sit in each community where a sub-office has been established under paragraph 20.0.4”. He argued that holding the trial in Kuujjuaq would violate his right to be tried in his community, a right stemming from the Agreement and recognized in s. 35 of the Constitution Act, 1982.
During oral argument by the appellant’s lawyer, the judge intervened to inform him that she did not intend to rule on this issue:
THE COURT :
I will not address the issue... Well, my comment will be very short on the fact that we’re not going to Quaqtaq. I wish we were, but on the other hand, I do not and I’m not of the opinion, do not believe, not of the opinion that there is a right to have the trial in his community.
[…]
So, just on that particular aspect, I just want to say that it’s not something I will follow you, but I do not believe that... It’s like an obiter because there was no need for me to decide on this.
[Boldface added]
The judge then ruled on the respondent’s application, ordering the complainant to testify by videoconference, which presupposed that the appellant would have to travel to Kuujjuaq the next day for his trial. In her judgment, she made no mention whatsoever of the trial venue. After providing her reasons, however, she had the following exchange with the appellant’s lawyer:
THE COURT :
Since your client will be travelling... Is he? Will he be travelling?
Me LOUIS NICHOLAS COUPAL :
So, you earlier said that you were in... you would implicitly order him to travel...
THE COURT :
Yes.
Me LOUIS NICHOLAS COUPAL :
... correct?
THE COURT :
Yes. So, I just want to make sure he will get on the flight. So, it’s just to let Mrs. [B.A.] know that he’ll be on Quaqtaq’s flight tomorrow, so he should be arriving here... If it’s the same, it’s... as today, it was around eleven... eleven (11:00) that he would actually get to court.
Me LOUIS NICHOLAS COUPAL :
Very well. So, je prends acte. I understand he is ordered to be present tomorrow.
THE COURT :
Hum, hum.
As mentioned above, the appellant filed an urgent appeal by way of writ of prohibition with certiorari in aid, in addition to asking the Superior Court to exercise its concurrent jurisdiction over remedies based on s. 24(1) of the Charter.
On February 15, 2023, the Superior Court judge dismissed the appellant’s proceedings. The appellant’s trial therefore began that same day in Kuujjuaq and continued the following day. 
The appellant appealed as of right[footnoteRef:5] from the Superior Court decision. Since his trial was due to resume on May 16, 2023, he filed an application for a stay of proceedings. On May 3, 2023, a panel of the Court granted the appellant’s application and stayed the proceedings before the Court of Québec until judgment in the present appeal.[footnoteRef:6] [5: 	Section 784(1) Cr.C.]  [6: 	Ilgun c. R., 2023 QCCA 585.] 

Live issue and standard of review
The appellant raised four grounds of appeal:
[TRANSLATION]
1. Did the honourable Superior Court justice err in failing to rule on the argument regarding the existence of horizontal stare decisis?
2. Did the honourable Superior Court justice err in failing to rule on the argument regarding the existence of a treaty?
3. Did the honourable Court of Québec judge exceed her jurisdiction when she thereby ordered the appellant to go to Kuujjuaq the following day?
4. Did the Superior Court err in refusing to exercise its concurrent jurisdiction to rule on the issue on the merits before it?
These questions address the wrong issues. A court of appeal, it bears reminding, has no inherent jurisdiction, such that “there is no right of appeal on any matter unless provided for by the relevant legislature”.[footnoteRef:7] Neither the Charter nor the Criminal Code, however, provides for the right to appeal an interlocutory decision of the Superior Court in which it refuses to exercise its concurrent jurisdiction in a constitutional matter. The appeal under s. 784(1) Cr.C. can only pertain to the decision of the Superior Court denying the relief sought by way of writ of prohibition with certiorari in aid.[footnoteRef:8] [7: 	Kourtessis v. M.N.R., [1993] 2 S.C.R. 53, pp. 69-70.]  [8: 	Mills v. The Queen, [1986] 1 S.C.R. 863, p. 966 (majority reasons of McIntyre, J.) and p. 978 (concurring reasons of La Forest, J.).] 

[bookmark: _Ref152162363]In reality, the appeal raises only one issue: Did the Superior Court err in law in finding that the trial judge had not committed a jurisdictional error? As this is a question of law, the applicable standard of review is that of correctness.[footnoteRef:9] [9: 	Bessette v. British Columbia (Attorney General), 2019 SCC 31, [2019] 2 S.C.R. 535, para. 23. ] 

Lastly, the Court is seized of applications for leave to adduce fresh evidence filed by the appellant and by the impleaded party Attorney General of Quebec (“AGQ”). I will address these after the first issue.
Jurisdictional error
The Superior Court judge relied on the management functions of the chief judge of the Court of Québec and the coordinating judges to conclude that the trial judge had not exceeded her jurisdiction:
[TRANSLATION]
In Quebec, the Courts of Justice Act gives the chief judge of the Court of Québec the power to coordinate, apportion and supervise the work of judges. In cooperation with the coordinating judges, he oversees the allotment of cases and the scheduling of the sittings of the court.
Through his extraordinary remedy, the applicant wishes to have the Court hold an adversarial debate in the name of protecting minorities, but in the Court’s opinion, although — admittedly — the situation of justice is particularly difficult for everyone in the North, the fact remains that this remedy is not available because the impleaded party, Judge Brassard, did not commit a jurisdictional error.
The undersigned is of the opinion that, in the matter at hand, the impleaded party, Judge Brassard, did not exceed her jurisdiction by deciding to hold the proceedings in Kuujjuaq rather than Quaqtaq, two (2) communities that are located in the same judicial district.[footnoteRef:10] [10:  	Judgment Under Appeal, p. 58, lines 6-24.] 

[Boldface added]
Sections 96 and 105 of the Courts of Justice Act do indeed assign to the chief judge of the Court of Québec, in cooperation with the coordinating judges, the functions of seeing to the allotment of cases and the scheduling of sittings of the court. I believe it would be useful to reproduce the full text of these provisions:[footnoteRef:11] [11:  	Courts of Justice Act, CQLR, c. T-16, ss. 96 and 105.] 

	96.  The chief judge has the direction of the Court.
The functions of the chief judge shall be, in particular,
(1)  to ensure that the general policy of the Court in judicial matters is applied;
(2)  to coordinate, apportion and supervise the work of the judges and see to their complementary training; the judges must comply with his orders and directives;
(3)  to ensure that the judicial code of ethics is observed.
In cooperation with coordinating judges, the functions of the chief judge shall also be
(1)  to see to the allotment of cases and the scheduling of the sittings of the Court;
(2)  to determine the duties and functions of a judge who is required to exercise his jurisdiction over matters that are not within the jurisdiction of the division to which he is assigned.
[…]
	96.  Le juge en chef est chargé de la direction de la Cour.
Il a notamment pour fonctions:
1°  de voir au respect, en matière judiciaire, des politiques générales de la Cour;
2°  de coordonner, de répartir et de surveiller le travail des juges et de voir à leur formation complémentaire; ceux-ci doivent se soumettre à ses ordres et directives;
3°  de veiller au respect de la déontologie judiciaire.
En collaboration avec les juges coordonnateurs, il a également pour fonctions:
1°  de voir à la distribution des causes et à la fixation des séances de la Cour;
2°  de déterminer les assignations d’un juge appelé à exercer sa compétence dans une matière qui n’est pas du ressort de la chambre à laquelle il est affecté.
[…]

	105.  The coordinating judges shall advise the chief judge and assist him in his functions relating to
(1)  the allotment of cases and the scheduling of the sittings of the Court;
(2)  the duties and functions of judges.
The chief judge shall determine the other functions exercised by coordinating judges and the judicial districts under their responsibility.
	105.  Les juges coordonnateurs conseillent le juge en chef et l’assistent dans ses fonctions relatives:
1°  à la distribution des causes et à la fixation des séances de la Cour;
2°  à l’assignation des juges.
Le juge en chef détermine les autres fonctions que les juges coordonnateurs exercent et les districts judiciaires dont ils ont la responsabilité.


I therefore agree that the coordinating judges of the Court of Québec have the power to administratively transfer cases within the judicial district for which they are responsible. This power is also rooted in the “doctrine of jurisdiction by necessary implication”, which confers on statutory courts the powers necessary to ensure they can function as courts of law and fulfil their mandate to administer justice.[footnoteRef:12] [12: 	Canadian Broadcasting Corp. v. Manitoba, 2021 SCC 33, para. 62; R. v. Cunningham, 2010 SCC 10, [2010] 1 S.C.R. 331, paras. 18-19; Perez c. R., 2022 QCCA 144, paras. 19-20; Hunter v. King, 2022 ONCA 190, paras. 6-10.] 

When ordering the administrative transfer of a case, however, the chief judge or coordinating judge does not render a judicial decision, much less a case management decision within the meaning of ss. 551.1 and following of the Cr.C. Moreover, according to Ontario Superior Court jurisprudence, the parties concerned do not have the right to be heard or to make submissions:
[bookmark: _Ref152151321][45]  It is important to emphasize that Durno J. was dealing with administrative transfers, and not applications to change venue under s. 599 of the Criminal Code. Decisions regarding administrative transfers are not made in an adversarial context; the affected parties have no right to be heard or to make submissions to the decision maker (Singh, at para. 264).[footnoteRef:13] [13: 	R. v. Mirzoyan, 2019 ONSC 3862, para. 45, citing R. v. Singh, 2018 ONSC 1532.] 

As a corollary, a party whose rights are affected by an administrative transfer has the right to apply to the court for a judicial decision on the trial venue,[footnoteRef:14] whether under s. 599 Cr.C., the Charter, or the Agreement. In such cases, the court or judge is not bound by the administrative decision made by the chief judge or the coordinating judge. [14: 	R. v. Singh, supra, note 13, paras. 220 and 228. See also: Supermarchés Jean Labrecque Inc. v. Flamand, [1987] 2 S.C.R. 219, para. 74.] 

The appellant was therefore entitled to have the trial judge determine his right to be tried in Quaqtaq, a community that has been served by the Itinerant Court for decades. Indeed, the order of the Minister of Justice and Attorney General concerning the venue for sittings of the Court of Québec in the judicial district of Abitibi dates back to May 30, 1991.[footnoteRef:15] As for paragraph 20.0.5 of the Agreement, it provides as follows: [15: 	Arrêté du ministre de la Justice et procureur général du 30 mai 1991 concernant le lieu des séances de la Cour du Québec dans le district judiciaire d’Abitibi, (1991) 123 G.O.Q. II, 2823 [TRANSLATOR’S NOTE: The order exists only in French.]. This ministerial order directs that, in accordance with s. 138 of the Courts of Justice Act, the Court of Québec shall sit elsewhere than in the chief-place of the district, namely in Quaqtaq.] 

20.0.5	There shall be an itinerant court for the judicial district of Abitibi. The itinerant court shall sit in each community where a sub-office has been established under paragraph 20.0.4 and shall be presided over by judges having the combined jurisdictions of: […]
Admittedly, it would have been wiser for the appellant to proceed in accordance with the Regulation of the Court of Québec[footnoteRef:16] — i.e., by means of a written application accompanied by an affidavit and a notice of presentation[footnoteRef:17] — instead of raising this issue orally during the debate on the respondent’s application under s. 714.1 Cr.C. But considering the short delay between the coordinating judge’s decision to cancel all travel by the Itinerant Court to Quaqtaq and the start of the appellant’s trial (one week), I will not hold it against him.[footnoteRef:18] [16: 	Regulation of the Court of Québec, CQLR, c. C-25.01, r. 9.]  [17: 	Id., s. 103.]  [18: 	Particularly since an application based on a constitutional right should not be dismissed solely based on procedural flaws, without regard to its likelihood of success. To this effect, see: J.D. c. R., 2020 QCCA 1108, paras. 27-28 (reversed on another point by R. v. J.D., 2022 SCC 15), citing Directrice des poursuites criminelles et pénales c. Grich, 2019 QCCA 6, paras. 24-25.] 

The appellant challenged the portion of the respondent’s application that dealt with the complainant’s testimony by videoconference and, subsidiarily, he invoked his right to be tried in Quaqtaq. His request is clear from the transcript of the debate that took place before the trial judge:
Me LOUIS NICHOLAS COUPAL :
[…] Now, my last few comments, you might not need to decide upon them because perhaps, you might side with the Defence and throw out the application because of S.D.L. and it’s a sexual assault case and it should be done in person. But my other few comments go to the fact that my client’s position is that the case should be tried in Quaqtaq and that this comes from a section of the James Bay and Northern Quebec Agreement. I can cite the precise section, at section 20.
THE COURT :
20.0.4, 0.5.
Me LOUIS NICHOLAS COUPAL :
So this, of course. And my client’s position is that this does go to that and that, if the Tribunal was to be... if Mr. Ilgun’s presence was to be ordered in Kuujjuaq, it is respectfully the Defence’s position that this would go against treaty rights and that section 35 of the Constitution would be triggered and there should be consultations. And there are leading Supreme Court cases that explain how the Court should go about this.
So, it is the Defence’s respectful position that AGQ, because l’administration de la justice, the management of criminal justice system goes to the province, I respectfully submit that AGQ should be present to this debate. Possibly AGC, because they have a fiduciary responsibility also. They should possibly be part of the debate. No consultation...
[Boldface added]
The appellant also filed exhibits, including an email of support from the Mayor of Quaqtaq as well as a letter from the Tumiapiit Justice Committee of Aupaluk that refers to the difficulties experienced by members of communities formerly served by the Itinerant Court who have to travel to Kuujjuaq for trials.
In the circumstances, unless the trial judge decided to dismiss the respondent’s application on some other ground, she could not ignore the matter of the trial venue and the appellant’s right to be tried in his community. In other words, she could not order the complainant to testify by videoconference, which presupposed that the trial would be held in Kuujjuaq, without ruling on this issue. In her defence, however, I note that the way the appellant proceeded did not facilitate her task. At the very least, the appellant should have warned her and the respondent that he intended to challenge the administrative transfer of his case to Kuujjuaq and invoke a right under the Agreement.
According to the Superior Court, the trial judge [TRANSLATION] “did not exceed her jurisdiction by deciding to hold the proceedings in Kuujjuaq rather than Quaqtaq”.[footnoteRef:19] While a change of trial venue does not generally raise a jurisdictional issue, I am not convinced that, here, the judge ruled on the trial venue. [19:  	Judgment Under Appeal, p. 58, lines 21-23.] 

In his argument, the AGQ writes:
[TRANSLATION]
14.  Judge Brassard exercised her discretion by considering all the relevant circumstances, including the coordinating judge’s decision to temporarily interrupt the Itinerant Court’s travel to Quaqtaq, the delays already at play, the alleged victim’s availability, and the constraints inherent in the administration of justice in a location as remote and isolated as Quaqtaq. Judge Brassard could have postponed the case pending future travel by the Itinerant Court to Quaqtaq, but she exercised her case management powers to ensure that the rights of the accused, those of the alleged victim and those of society to a trial within a reasonable time were respected.
[References omitted]
That is not how I read the record. In her judgment on the respondent’s application, the judge considered only the circumstances listed in s.714.1 Cr.C., namely the suitability of the location from where the complainant would give evidence. She did not deal with the coordinating judge’s decision, nor with the delays or constraints involved in administering justice in a region as remote and isolated as Quaqtaq. On this last point, she noted that the application of s. 714.1 Cr.C. is more widespread in remote regions of Canada,[footnoteRef:20] but only to justify her decision to order the complainant to testify by videoconference from Montreal. In no way did she address the security problems in Quaqtaq that the coordinating judge had alluded to in his February 8, 2023 email, nor the impossibility of holding the trial in Quaqtaq by videoconference. Lastly, it is because she granted the respondent’s application under s. 714.1 Cr.C. that she implicitly ordered the appellant to go to Kuujjuaq for his trial, not because she ruled on the trial venue. [20: 	In this regard, she cited a passage from R. v. S.D.L., 2017 NSCA 58.] 

In fact, everything indicates that the trial judge took for granted the administrative transfer of the files to Kuujjuaq, as the comments she made during oral arguments by the appellant’s lawyer demonstrate: “I will not address this issue […] there was no need for me to decide on this”.
That said, in his proceedings by way of writ of prohibition with certiorari in aid, the appellant did not complain that the trial judge had failed to exercise her jurisdiction; he acknowledged the order requiring him to travel to Kuujjuaq for his trial and, based on the rights under the Agreement and on the doctrine of forum conveniens, he asked the Superior Court to set aside that order. Under the heading [TRANSLATION] “The extraordinary intervention of [the Superior Court] is required,” he argued that (a) treaty rights had been infringed; (b) he suffered immediate harm; and (c) the forum conveniens for a criminal trial is the place where the facts occurred. On this last point, he likened the judge’s decision to a judgment rendered under s. 599 Cr.C. and argued that the judge did not exercise her discretion judicially, in particular because she failed to give sufficient reasons for her decision.
In these circumstances, the Superior Court judge, who, incidentally, did not have the benefit of the transcript of the debate that took place before the trial judge, was justified in dismissing the appellant’s proceedings. In so doing, he followed the general rule that criminal trials should not be fragmented by interlocutory proceedings that take on a life of their own. In R. v. Awashish, the Supreme Court reiterated the importance of this rule and its impact on access to extraordinary remedies:
[10]  Criminal appeals are statutory; with limited exceptions, there are no interlocutory appeals. There are a few statutory exceptions; and the extraordinary remedies, notably certiorari, provide relief in narrow circumstances. The general rule is that “criminal proceedings should not be fragmented by interlocutory proceedings which take on a life of their own”. Fragmenting criminal proceedings by permitting interlocutory appeals risks having issues decided without the benefit of a full evidentiary record — a significant source of delay and an inefficient use of judicial resources.
[11]  The availability of extraordinary remedies is constrained by similar concerns. The use of certiorari is therefore tightly limited by the Criminal Code and the common law so as to ensure that it is not used to do an “end-run” around the rule against interlocutory appeals. For example, in preliminary inquiries, jurisdictional error must be shown for certiorari to be granted. This includes where the preliminary inquiry judge commits an accused to stand trial in the absence of any evidence on an essential element of the offence, or acts contrary to the rules of natural justice.
[…]
[17]  Permitting parties access to certiorari review for an error of law — even one that “immediately and finally disposes of a legal right” — risks fragmenting criminal trials, thereby introducing inefficiency, delay, and the determination of issues on an incomplete record. Such a rule would be in direct tension with the approach set out in R. v. Jordan, to achieve prompt justice in criminal cases. […][footnoteRef:21] [21:  	R. v. Awashish, 2018 SCC 45, [2018] 3 S.C.R. 87, paras. 10-11 and 17.] 

[References omitted]
Thus, parties to a criminal proceeding can only resort to certiorari if a provincial court judge has committed a jurisdictional error. Such an error occurs “where the court fails to observe a mandatory provision of a statute or where a court acts in breach of the principles of natural justice”.[footnoteRef:22] That said, as already mentioned, unless the facts give rise to one of these two situations, a change of venue is not a jurisdictional issue. Nor was the order to travel to Kuujjuaq for the trial, which is what the appellant is complaining about. [22: 	Id., para. 23. See also: Bessette, supra, note 9, para. 34.] 

Indeed, the appellant does not claim that paragraph 20.0.5 of the Agreement is a mandatory statutory provision. On the contrary, in his proceedings by way of writ of prohibition with certiorari in aid, he alleged that the issue of the Quaqtaq premises should be decided after evidence presented by both sides. He faulted the trial judge for having failed to consider essential elements [TRANSLATION] “allowing her to assess whether a change of forum was required”. It is worthwhile to reproduce the following paragraphs from his pleading:
[TRANSLATION]
72.  First, the question of the premises requires that evidence be presented by both sides so that the court hearing the matter can assess the intricacies involved, understand the facts and apply the law.
73.  For several years now, professionals and workers have travelled to these communities and have successfully offered legal services, despite the adjustments and adaptations required to provide services in remote locations.
74.  Second, still on the subject of the premises used, the government has been aware for years that infrastructure improvements are required, if not desirable. The Viens Commission’s call to action No. 45 stated it clearly. The state is responsible for providing litigants with sufficient resources for the administration of justice on its territory.
75.  Access to justice will certainly not be improved by completely removing services within the community, through a decision that runs entirely counter to the spirit of the Viens Commission’s final report.
76.  Beyond the question of premises, the honourable trial judge completely failed to evaluate several other essential considerations for assessing whether a change of forum is required: the impact on victims, the impact on communities, the impact on accused persons, the impact on witnesses, the impact on constitutional rights stemming from a modern treaty, the possible discrediting of the administration of justice among vulnerable populations who are overrepresented in our judicial system.
77.  It is respectfully submitted that these factors and this situation require evidence, notices to the attorneys general and judicial review by this Court.[footnoteRef:23] [23:  	Writ of prohibition with certiorari in aid, February 15, 2023, paras. 72-77.] 

In short, the appellant did not argue that the judge exceeded her jurisdiction by not deciding on the trial venue. He faulted her for failing to consider elements that he did not put in evidence before her, and he urged the Superior Court, and now asks the Court of Appeal, to hold an adversarial debate in order to settle the question of his right to be tried in Quaqtaq. Certiorari cannot be used for this purpose.
I am therefore of the opinion that the errors the trial judge is alleged to have committed did not give rise to judicial review and that the Superior Court judge did not err in dismissing the appellant’s proceedings. That said, the question of the appellant’s right to be tried in Quaqtaq may be raised on appeal, if necessary.[footnoteRef:24] [24: 	See, in particular: E.D. c. R., 2018 QCCA 263, para. 6.] 

This brings me to a brief consideration of the applications for leave to adduce fresh evidence that are before the Court.
Applications for leave to adduce fresh evidence
The appellant seeks leave to adduce fresh evidence — namely, emails between his lawyer and the organizer of the Itinerant Court concerning the lawyer’s trip initially planned for Quaqtaq (Exhibits 1 and 2); the transcript of a management conference held before the Superior Court in another case (Exhibit 4); an affidavit stating the appellant’s experiences and the difficulties he encountered at the time of his trial in Kuujjuaq in February 2023 (Exhibit 6); an email from the chairperson of the Kativik Regional Government regarding complaints from several communities (Exhibit 9); and, lastly, the review of the 2023 budget appropriations of the Ministère de la Justice (Exhibit 10).[footnoteRef:25] [25: 	The exhibit numbers are those used by the appellant in his application for leave to adduce fresh evidence. At the hearing, he withdrew his application as regards Exhibits 3 and 8. As for Exhibits 5 and 7, they do not exist (the numbering jumps from 4 to 6 and from 6 to 8).] 

In response to the appellant’s arguments, the AGQ seeks leave to adduce two documents — namely, a copy of the agreements entered into between the Tuvaaluk Landholding Corporation of Quaqtaq and the Minister of Justice to resolve security issues in Quaqtaq, and the 2023-2024 judicial calendar distributed on March 28, 2023. The AGQ’s objective is to show that, as of this date, the Itinerant Court had planned to sit again in Quaqtaq.
Finally, the appellant counters with a second application seeking leave to adduce, as fresh evidence, an affidavit from Mtre Jean-Claude Latraverse, the author of the “Report on the Situation of the Itinerant Court in Nunavik”.
***
Exhibits 1 and 2 show that, on February 7, 2023 (the day before the coordinating judge’s email), the appellant’s lawyer was planning to travel to Quaqtaq the following week. These exhibits add nothing to the debate, and it cannot reasonably be thought that they would have influenced the outcome.
The same is true of Exhibit 4, which concerns another Superior Court case in which Justice Carl Thibault agreed, at the joint request of the parties, to suspend the sentencing proceedings before the Court of Québec until the Superior Court had ruled on the certiorari proceedings filed by the offender.
As for the rest of the exhibits, although the evidence concerns the appellant’s situation and the administration of justice in Nunavik, it does not address the question of whether the trial judge committed a jurisdictional error. This evidence is therefore irrelevant to the certiorari debate.
***
For these reasons, I would dismiss the appeal as well as the applications for leave to adduce fresh evidence.
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