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The Attorney General of Quebec (“AGQ”) and the Office québécois de la langue française (“OQLF”) seek leave to appeal from a judgment rendered in the course of a proceeding in connection with an application for judicial review brought by the respondents George Ortona (“Ortona”) and the English Montreal School Board (“EMSB”).[footnoteRef:1] In their application for judicial review, the respondents contest certain provisions of the Charter of the French Language (“CFL”) that were amended or added following the enactment of the Act respecting French, the official and common language of Québec, or Law 14, which came into force on June 1, 2023.  [1:  	Ortona c. Procureur général du Québec, 2024 QCCS 1259 [judgment under appeal].] 

However, they asked the Superior Court to determine an issue of law prior to the application for judicial review and declare that the English school boards (“ESB”) are not civil agencies of the administration that fall within the impugned provisions. They also made an alternative application to stay the application of these provisions should their application for a declaratory judgment be dismissed. The judgment under appeal ruled on both these applications.
First, it dismissed their application for declaratory conclusions, then granted in part their application to stay the application of certain impugned provisions to the ESB until judgment is rendered on the merits of the application for judicial review, adding that the order is enforceable notwithstanding appeal. That order, however, concerned only the provisions on the language of communications used by civil administration agencies with legal persons and enterprises (sections 16 and 16.1 CFL) and those relating to the language of contracts entered into by such agencies (sections 21, 21.3, 21.7 and 21.11 CFL). The order includes an exception for situations where the partner or contracting party of the ESB requires the use of the official language. The judge dismissed the application to stay sections 17, 18, 18.1, 19, 22, 23, 24, 26, and 41 CFL after finding that these provisions had not been amended and had been essentially the same for several decades.
The AGQ and the OQLF first seek leave to appeal the order to stay rendered by the Superior Court. Ortona and the EMSB seek leave to appeal the dismissal of their application for a declaratory judgment.
These applications are contested by the parties.
It should be recalled that a judgment granting a stay while awaiting final judgment is a judgment rendered in the course of a proceeding. An appeal from this judgment must satisfy the criteria of article 31 CCP and establish that the appeal contemplated is in the interests of justice (article 9 CCP) in that it raises an issue that warrants the Court’s attention, has a reasonable chance of success, and complies with the guiding principles of procedure (article 17 et seq. CCP).[footnoteRef:2] [2:  	Devimco Immobilier inc. c. Garage Pit Stop inc., 2017 QCCA 1 (single judge).] 

These same criteria apply to an appeal from a judgment that determines in advance an issue of law (article 209 CCP)[footnoteRef:3] in the broader context of an application for judicial review. [3:  	Procureur général du Québec c. Terrains St-Hyacinthe, 2022 QCCA 1504 (single judge).] 

I would add, however, that with respect to a judgment rendered on an application for a stay order, given its discretionary and temporary nature, leave to appeal is only exceptionally granted. The applicant therefore has the additional burden of proving that the judgment has an apparent defect, that it will disproportionately prejudice the applicant, or that the appeal is justified by the ends of justice.[footnoteRef:4] [4:  	André Simard Notaire inc. c. Luncheonnette, 2023 QCCA 142 at para. 4 (single judge).] 

Moreover, I find it useful to recall that a judge’s decision whether or not to render a stay order enjoys a high degree of deference, as the Court recalled in Société canadienne pour la prévention de la cruauté envers les animaux c. Ville de Longueuil:[footnoteRef:5] [5:  	Société canadienne pour la prévention de la cruauté envers les animaux c. Ville de Longueuil, 2022 QCCA 1690; 9129-3845 Québec inc. c. Dion, 2012 QCCA 1276 at para. 12; Simon Giguère Produits pétroliers inc. c. Pétrolière Impériale, 2010 QCCA 2401 at para. 4.] 

[bookmark: _Hlk158620296][TRANSLATION]
[24]	The Court is well aware of the standard of review applicable in the circumstances and the high degree of deference owed to the trial judge’s decision whether or not to issue a safeguard order, an interlocutory injunction, or a stay. In these matters, the Court’s role is essentially to verify whether the judge stated the law correctly, made a palpable and overriding error in the assessment of the facts that may or may not give rise to the order and, if necessary, whether the judge ultimately exercised his or her discretion judicially and reasonably. Contrary to what counsel for the Ville proposes, the Supreme Court did not limit appellate intervention strictly to cases where the judge’s decision is “aberrant”.
[Emphasis added.]
In light of these criteria and after my analysis of the file and the arguments raised by the parties, I find that the AGQ and the OQLF should not be granted leave to appeal the stay order.
In this case, following her preliminary assessment and without ruling on the validity of the impugned legislative provisions, the trial judge found that the issue of whether these provisions infringe on the rights of the English-speaking minority protected by section 23 of the Canadian Charter, by interfering with the exclusive right to manage and control minority language educational institutions and by harming the linguistic culture within the institutions, was a serious question to be tried.
Regarding the serious and irreparable harm, the judge determined that despite the few mitigation measures invoked by the AGQ, which remain exceptional and cover only a minority of situations, prohibiting the ESB from using English in their written communications, contracts, and services with partners from the minority language community will, in most situations, cause them serious harm. She also stated that such harm was identified in the comments already made to the Minister of the French Language in this regard in April 2023.
Regarding the balance of inconvenience, the judge determined that she was taking into account the public interest, which is presumed to be reflected in the impugned statute, but that this public interest must be weighed against that of the party seeking the stay. In this case, it is the interest to ensure respect for the rights of the linguistic minority protected by section 23 of the Canadian Charter until a decision is rendered on the merits of the case, by exercising caution while awaiting complete evidence and arguments on the merits. The judge also noted that the government does not have a [TRANSLATION] “monopoly on the public interest and that the public interest is not solely that of society generally but may also involve the particular interests of certain identifiable groups”.[footnoteRef:6] [6:  	Procureur général du Québec c. Quebec English School Board Association, 2020 QCCA 117 at para. 59.] 

She added that the stay contemplated has a limited scope, which may play a role in the balancing of interests at this stage. Like the Court’s reasoning in Procureur général du Québec c. Quebec English School Board Association,[footnoteRef:7] the judge found that the stay, which applies solely to the ESB, would not prevent the implementation of the CFL reform or deprive the Quebec population of its effects. She also noted that the provisions will continue to apply to all of the Francophone public educational institutions serving more than 92% of the population of Quebec. [7:  	Ibid.] 

The applicants AGQ and OQLF have failed to prove that the judge erred in law, made a palpable and overriding error in applying the stay criteria to the facts of the case, or unreasonably exercised her discretion. Moreover, they have not asserted a serious or disproportionate harm arising from the order rendered to stand until judgment on the merits which, I recall, has a limited scope, because it benefits only the ESB and covers only the provisions that prohibit them from using English in their written communications, contracts, and services to the public. I further recall that the order includes an exception where the partners or contracting parties require the use of the official language. 
In this context, the judgment does not include any obvious defect or cause the applicants AGQ and OQLF serious or disproportionate harm that would justify granting the leave sought.
On the other hand, I find that leave to appeal the judgment dismissing the application on the issue of law should be granted. 
First, there is no doubt that the judgment is final in deciding that the ESB are bound by the CFL provisions as civil agencies of the administration and that the applicants Ortona and EMSB will be prevented from raising this argument again on the merits.
Next, I find that the issues raised by the applicants Ortona and the EMSB warrant the Court’s attention. I would add that counsel for the respondents AGQ and OQLF acknowledged at the hearing that the judgment contained certain inaccuracies, including the judge’s statement regarding the date certain provisions came into force,[footnoteRef:8] which she considered for the purpose of her analysis of the [TRANSLATION] “consistent reading of the legislative corpus in force as a whole”.[footnoteRef:9] [8:  	Judgment under appeal at para. 32.]  [9:  	Judgment under appeal at para. 36.] 

That being so, although I am inclined to grant leave to appeal from the judgment on the dismissal of the application on the issue of law, I find that it is in the interests of justice to stay the appeal until judgment is rendered by the Superior Court on the merits of the application for judicial review, as the parties propose. One, the judgment may render the appeal moot. Next, if the judgment to be rendered on the merits of the application for judicial review is appealed, the parties will win if all the issues raised regarding the CFL provisions covered by the contestation may be raised on one occasion, before the same panel.[footnoteRef:10] [10:  	Trépanier c. Bonraisin, 2016 QCCA 1738 at para. 42. See also paragraphs 16-18, 30-34, and 38.] 

FOR THESE REASONS, THE UNDERSIGNED:
In file: 500-09-031002-249:
DISMISSES the Attorney General of Quebec and the Office québécois de la langue française’s application for leave to appeal the judgment rendered in the course of a proceeding;
WITH legal costs; 
In file: 500-09-031030-240:
GRANTS Giuseppe Ortona and the English Montreal School Board leave to appeal the judgment rendered in the course of a proceeding;
ORDERS the appeal stayed until judgment is rendered on the merits of the application for judicial review;
ORDERS the applicants Giuseppe Ortona and the English Montreal School Board to notify the Court clerk within five days of the judgment on the merits of the application for judicial review being rendered;
LEGAL COSTS to follow.

	
	GENEVIÈVE MARCOTTE, J.A.



