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[bookmark: _Toc430945543]This application for judicial review primarily concerns certain provisions of the Tobacco Control Act[footnoteRef:1] (“TCA”), which not only prohibit the demonstration and use of vaping products inside specialty retail outlets and smoking cessation clinics, but also prohibit the promotion of vaping as an alternative to traditional cigarettes. According to the plaintiff (“CVA”), these provisions infringe the Canadian Charter of Rights and Freedoms[footnoteRef:2] (“Canadian Charter”) and the Charter of human rights and freedoms[footnoteRef:3] (“Quebec Charter”). The second aspect of the CVA’s application seeks to have provisions of the Regulation under the Tobacco Control Act (“Regulation”) struck down on the ground that they are ultra vires. [1: 	CQLR, c. L-6.2.]  [2: 	Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.]  [3: 	CQLR, c. C-12.] 

The Attorney General (“AGQ”) seeks the preliminary dismissal of both aspects of the application.
Positions of the parties
Attorney General
Constitutional aspect
Addressing the constitutional aspect first, the AGQ invoked the discretion of the superior courts when called upon to exercise their superintending and reforming power. The AGQ recalled that the Supreme Court recently reiterated its existence in Strickland:[footnoteRef:4] [4: 	Strickland v. Canada (Attorney General), 2015 SCC 37.] 

[37] Judicial review by way of the old prerogative writs has always been understood to be discretionary. This means that even if the applicant makes out a case for review on the merits, the reviewing court has an overriding discretion to refuse relief: ... . Declarations of right, whether sought in judicial review proceedings or in actions, are similarly a discretionary remedy: ... ... the broadest judicial discretion may be exercised in determining whether a case is one in which declaratory relief ought to be awarded” (Dickson C.J. in Canada (Auditor General) v. Canada (Minister of Energy, Mines and Resources), [1989] 2 S.C.R. 49, at p. 90, citing S. A. de Smith, Judicial Review of Administrative Action (4th ed. 1980), at p. 513).
The AGQ argues that the Court must exercise its discretion and dismiss the CVA’s application because the constitutional challenge it has launched is theoretical, being premature, and will short-circuit the performance and safety testing set out under the Food and Drugs Act[footnoteRef:5] (“FDA”). [5: 	RSC 1985, c. F-27.] 

Theoretical nature of the application. The AGQ’s position on the theoretical nature rests on its argument that it appears from the application that the CVA and its members market electronic cigarettes as treatment for addiction to traditional cigarettes. This would make electronic cigarettes a “drug” within the meaning of the FDA and the relevant case law.[footnoteRef:6] The provision of the FDA argued by the AGQ states: [6: 	Wrigley Canada v. Canada, 2000 CanLII 15485 (FCA); Zen Cigarette Inc v. Canada (Health), 2012 FC 1465.] 

	2 ...
drug includes any substance or mixture of substances manufactured, sold or represented for use in
(a) the diagnosis, treatment, mitigation or prevention of a disease, disorder or abnormal physical state, or its symptoms, in human beings or animals,
	2 ...
drogue Sont compris parmi les drogues les substances ou mélanges de substances fabriqués, vendus ou présentés comme pouvant servir :
a) au diagnostic, au traitement, à l’atténuation ou à la prévention d’une maladie, d’un désordre, d’un état physique anormal ou de leurs symptômes, chez l’être humain ou les animaux;


[Emphasis added.]
The Food and Drug Regulations[footnoteRef:7] prohibit the sale and advertising of any new drug that has not been the subject of a notice of compliance issued by the Minister of Health Canada. The CVA’s application contains no allegations that electronic cigarettes have been the subject of such a notice. The sale and advertising of electronic cigarettes as a treatment for addiction to traditional cigarettes therefore continues to be prohibited under Federal law, even if the CVA were to be successful in this case. For that reason, a possible judgment on the merits in favour of the CVA would have no practical usefulness to those in the vaping industry whom the CVA represents.[footnoteRef:8] [7: 	CRC, c. 870.]  [8: 	At the hearing held on July 6, 2017, the AGQ added that it did not contest the CVA’s legal interest.] 

The AGQ relies on article 10 paragraph 3 of the CCP, which states that the courts are not required to decide theoretical questions. The AGQ also raises the Court of Appeal judgment in Lenscrafters, rendered in 1993.[footnoteRef:9] In that case, the Court, upon presentation of a preliminary exception, dismissed an application for a declaratory judgment where the Ordre des opticiens d’ordonnances du Québec was seeking recognition of its power to adopt regulations framing management contracts for the offices of dispensing opticians. The Court did not dismiss that application because it was unfounded. Instead, it refused to rule on the merits because the application was premature as it did not [TRANSLATION] “refer to any specific problem with a proposed regulatory text, such that it is impossible to determine the possible lawfulness of a tabled legislative amendment”.[footnoteRef:10] [9: 	Lenscrafters International Inc. c. Ordre des opticiens d’ordonnances du Québec, 1993 CanLII 9322 (QC CA).]  [10: 	Para. 30.] 

Existence of an appropriate alternative. The AGQ’s position on the second issue rests on its argument that, to be successful in its constitutional challenge, the CVA will have to prove that electronic cigarettes can help smokers quit smoking. The AGQ argues that this question falls under the purview of the Minister of Health Canada. By ruling on the merits of the application, the Court would short-circuit the performance and safety testing of drugs under the FDA. 
To support its argument, the AGQ relies on Strickland, where the Supreme Court, in addition to reiterating the discretionary nature of the superintending and reforming power of superior courts, recalled that it might be better not to exercise this discretion where there is an adequate alternative.[footnoteRef:11] The AGQ also raised another Supreme Court judgment[footnoteRef:12] and a Superior Court judgment.[footnoteRef:13] These are cases where the superintending and reforming power of the Court was not exercised to avoid short-circuiting other available decision-making processes. [11: 	Strickland v. Canada (Attorney General), 2015 SCC 37 at paras. 40 et seq.]  [12: 	Okwuobi v. Lester-B.-Pearson School Board; Casimir v. Quebec (Attorney General); Zorrilla v. Quebec (Attorney General), 2005 SCC 16.]  [13: 	Valente c. Québec (Procureur général), (4 September 1986) Montreal, 500-05-005771-868 (Sup. Ct.), Meyer J. ] 

Administrative aspect
With respect to the administrative aspect, the AGQ submits that the arguments of the CVA are unfounded in law. A proper understanding of this aspect of the dispute therefore requires a brief review of the CVA’s position.
The provisions of the Regulation impugned by the CVA authorize the operator of a specialty retail outlet for electronic cigarettes to display electronic cigarettes and other devices of that nature, so that they are visible to the public, but only on certain conditions listed under section 6.4:
	6.4 ...
(1) the operator of the retail outlet sells only electronic cigarettes or other devices of that nature, including their components and accessories;
(2) the operator displays the electronic cigarettes or other devices of that nature, including their components, accessories and packaging, so that they are visible only from the inside of the retail outlet;
(3) no other activity takes place there.
	6.4 ...
1° l’exploitant de ce point de vente n’y vend que des cigarettes électroniques ou d’autres dispositifs de cette nature, y compris leurs composantes et leurs accessoires; 
2° l’exploitant étale les cigarettes électroniques ou les autres dispositifs de cette nature, y compris leurs composantes, leurs accessoires et leurs emballages, de façon à ce qu’ils ne soient vus que de l’intérieur du point de vente;
3° aucune autre activité ne s’y déroule.


[Emphasis added.]
The CVA is of the view that the conditions listed under section 6.4 paras. 1 and 3 are unreasonable, excessive, and arbitrary because they are not connected to the objective of the TCA. The CVA relies in particular on the Supreme Court judgment in Katz Group Canada Inc. v. Ontario (Health and Long‑Term Care):[footnoteRef:14] [14: 	2013 SCC 64. The CVA also argues Catalyst Paper Corp. v. North Cowichan (District), 2012 SCC 2, and the Superior Court judgment in Villeneuve c. Montréal (Ville de), 2016 QCCS 2888.] 

[24] A successful challenge to the vires of regulations requires that they be shown to be inconsistent with the objective of the enabling statute or the scope of the statutory mandate (Guy Régimbald, Canadian Administrative Law (2008), at p. 132).   This was succinctly explained by Lysyk J.:
In determining whether impugned subordinate legislation has been enacted in conformity with the terms of the parent statutory provision, it is essential to ascertain the scope of the mandate conferred by Parliament, having regard to the purpose(s) or objects(s) of the enactment as a whole.  The test of conformity with the Act is not satisfied merely by showing that the delegate stayed within the literal (and often broad) terminology of the enabling provision when making subordinate legislation.  The power-conferring language must be taken to be qualified by the overriding requirement that the subordinate legislation accord with the purposes and objects of the parent enactment read as a whole.
(Waddell v. Governor in Council (1983), 8 Admin. L.R. 266, at p. 292)
[Emphasis added.]
In its notes and authorities,[footnoteRef:15] the CVA did not take a firm position on the object of the TCA. It limited itself to announcing its intention to examine a representative of the AGQ prior to the hearing on the merits. During the hearing of July 6, 2017, the CVA specified that its preliminary position was that the overall object of the TCA was the protection of public health, while adding that it wanted to file evidence at the hearing on the merits about the concrete consequences of the restrictions imposed by section 6.4 of the Regulation. [15: 	Para. 78. ] 

The AGQ is of the view that the arguments submitted by the CVA are bound to fail. It maintains that the Court is currently able to rule on the objectives of the TCA, because they can be discerned from the provisions of the Act. These objectives would include equating electronic cigarettes to tobacco products and restricting the visibility of tobacco and vaping products. The AGQ added that on their very face, the conditions under section 6.4 paras. 1 and 3 aim to restrict the visibility of vaping products, making them clearly consistent with the objectives of the TCA. 
The AGQ also insists on the fact that the explanatory notes for Bill 44, the source of the relevant provisions, added that operators of specialized retail outlets for electronic cigarettes are allowed to display electronic cigarettes and other similar devices in public view, but only on certain conditions. Finally, it finds confirmation of the consistency of section 6.4 paras. 1 and 3 with the objectives pursued by the TCA in the preparatory work for Bill 44. These paragraphs show that the National Assembly had considered integrating these provisions into the statute rather than in the Regulation.
CVA
The CVA first argues a line of authority establishing that it is only in exceptional circumstances that a judicial application challenging the constitutional validity of legislative provisions will be dismissed at the preliminary stage of the proceeding. It relies in particular on CSN, a constitutional case in which the Supreme Court reiterated that courts must be cautious when they are asked to dismiss a judicial application at the preliminary stage:
[17] Dismissing an action at a preliminary stage can have very serious consequences, however.  The courts must therefore be cautious in exercising this power. As a result, an action will not be dismissed at this point in the proceedings unless it is plain and obvious that it lacks a basis in law (Bohémier v. Barreau du Québec, 2012 QCCA 308 (CanLII), at para.  17; Ville de Hampstead v. Jardins Tuileries Ltée, 1991 CanLII 3170 (QC CA), [1992] R.D.J.  163 (C.A.); Cheung v. Borsellino, 2005 QCCA 865 (CanLII); Association provinciale des constructeurs d’habitations du Québec inc. v. Société d’habitation et de développement de Montréal, 2011 QCCA 1033 (CanLII)).
[18]  In this regard, the Quebec Court of Appeal noted that, [TRANSLATION] “given the serious consequences of dismissing an action without considering it on its merits, litigation should not be ended at an early stage on a motion to dismiss absent a situation that is plain and obvious” (Entreprises Pelletier & Garon (Toitures inc.) v. Agropur Coopérative, 2010 QCCA 244, [2010] R.D.I.  24, at para. 4 (emphasis added)).[footnoteRef:16] [16: 	Canada (Attorney General) v. Confédération des syndicats nationaux, 2014 SCC 49.] 

[Emphasis in original.]
The CVA also argues some cases where the heightened importance of this cautiousness was highlighted when the proceeding challenges the constitutionality of certain legislative provisions.[footnoteRef:17] [17: 	Including Placements Sergakis inc. c. Québec (Procureur général), 2006 QCCS 2026.] 

Constitutional aspect
With respect to the admissibility of the constitutional aspect of its application, the CVA is of the view that it has only to prove its public interest standing within the meaning of Downtown Eastside Sex Workers[footnoteRef:18] and the justiciability of the issues raised. It added that there is no doubt that its constitutional challenge raises justiciable issues and that its legal interest is sufficient. [18: 	Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence Society, 2012 SCC 45. ] 

In the alternative, the CVA argues that the AGQ has failed to establish that it was clear that a future judgment granting the application would be of no practical use to those in the vaping industry. It tried to refute the theory that the way in which the vaping industry represents electronic cigarettes to the public makes it a “drug” within the meaning of the FDA by maintaining that the vaping industry represents electronic cigarettes not as a treatment for addiction to traditional cigarettes (or a way to prevent that addiction), but instead as a product that reduces the harmful effects of smoking. This distinction between the treatment (or prevention) of an illness and the reduction of its related harmful effects is determinative with respect to the application of the FDA and the Food and Drug Regulations. 
Furthermore, the CVA argues that the issue of whether a given substance is a “drug” within the meaning of the FDA must first be decided by the Minister of Health Canada. Thus, the AGQ’s argument rests on a characterization of electronic cigarettes for the purposes of the FDA that the Court cannot accept without short-circuiting the administrative process set out therein.
Administrative aspect
With respect to the administrative aspect of its application, the CVA asks the Court not to rule on the validity of section 6.4 paras. 1 and 3 of the Regulation at this preliminary stage of the proceedings. It is of the view that its argument relating to the objectives of the TCA and the concrete effects of the restrictions under section 6.4 paras. 1 and 3 can be considered properly only in light of the evidence it intends to file during the hearing on the merits. It added that without this evidence, the Court cannot conclude that its argument is clearly unfounded.
Analysis
Because the question that must be answered first is whether the Court should rule immediately on the grounds submitted by the AGQ, it is appropriate to first examine the correct approach when dealing with an application to dismiss an application for judicial review at the preliminary stage.
A. Dismissing an application for judicial review at the preliminary stage
Courts have traditionally shown great caution towards applications seeking to dismiss a proceeding at the preliminary stage. In Quebec, as the Supreme Court recalled in CSN, caution was required with respect to applications to dismiss based on article 165 paragraph 4 of the former CCP.[footnoteRef:19] There were other manifestations of this philosophy in the unavailability of a partial inscription in law[footnoteRef:20] and the initial applications in the case law of the CCP provisions  to sanction SLAPP lawsuits.[footnoteRef:21] In the common law provinces, courts only exceptionally agreed to grant motions to strike[footnoteRef:22] or to render summary judgments.[footnoteRef:23] [19: 	Supra at para. 15.]  [20: 	See, e.g. Association professionnelle des cadres de premier niveau d’Hydro-Québec c. Hydro-Québec, 2016 QCCA 1102 at para. 36.]  [21: 	See, e.g. Acadia Subaru c. Michaud, 2011 QCCA 1037 at paras. 30–31.]  [22: 	The applicable approach was reiterated by the Supreme Court in R. v. Imperial Tobacco Canada Ltd., 2011 SCC 42 at para. 17: “A claim will only be struck if it is plain and obvious, assuming the facts pleaded to be true, that the pleading discloses no reasonable cause of action”. The Court also pointed out that “the motion to strike is a tool that must be used with care” (para. 21). See also Das v. George Weston Limited, 2017 ONSC 4129 at para. 194 (“[w]here a defendant submits that the plaintiff’s pleading does not disclose a reasonable cause or action, to succeed in having the action dismissed, the defendant must show that it is plain, obvious, and beyond doubt that the plaintiff cannot succeed in the claim”).]  [23: 	See, e.g. Coulter A. Osborne, Civil Justice Reform Project: Summary of Findings & Recommendations, (Toronto: Ontario Attorney General, 2007) at 60 et seq.] 

Recent developments show, however, that this approach laden with caution is being questioned, at least in some contexts. One of the most significant developments is the Supreme Court judgment in Hryniak v. Mauldin.[footnoteRef:24] After claiming that “a culture shift is required in order to create an environment promoting timely and affordable access to the civil justice system”, which entails “moving the emphasis away from the conventional trial in favour of proportional procedures tailored to the needs of the particular case”,[footnoteRef:25] the Court relaxed the rules concerning motions for summary judgment while pointing out that it is “an important tool for enhancing access to justice because it can provide a cheaper, faster alternative to a full trial”.[footnoteRef:26] Moreover, in the wake of Hryniak, some have wondered whether the rules that apply to motions to strike should not also be relaxed.[footnoteRef:27] In Quebec, it is now possible under the new CCP to seek to dismiss only part of an application or defence (article 168 para. 3), and the courts are now encouraged to react more firmly and more quickly to SLAPP lawsuits.[footnoteRef:28] Also, the new philosophy underlying the CCP, which in many respects is consistent with that underlying Hryniak, may ultimately result in a broader reappraisal of the approach traditionally preferred by the courts for dismissals at the preliminary stage. [24: 	2014 SCC 7.]  [25: 	Para. 2.]  [26: 	Para. 34.]  [27: 	See, e.g. 3972674 Canada Inc v. 101114762 Saskatchewan Ltd., 2014 SKQB 210 at paras. 15–19.]  [28: 	Développements Cartier Avenue inc. c. Dalla Riva, 2012 QCCA 431.] 

That being so, there are good reasons to continue to be cautious when seeking the dismissal of an application for judicial review at the preliminary stage.
First, it is the procedural vehicle through which the superintending and reforming power of Canadian superior courts is exercised. This power is of particular import given its constitutional bases and the role it plays to protect the rule of law in the relationship between citizens and the state. In Dunsmuir, the Supreme Court recalled:
The inherent power of superior courts to review administrative action and ensure that it does not exceed its jurisdiction stems from the judicature provisions in ss.  96 to 101 of the Constitution Act, 1867: Crevier [v. A.G. (Québec) et al, [1981] 2 S.C.R. 220]. As noted by Beetz J. in U.E.S., Local 298 v. Bibeault, [1988] 2 S.C.R. 1048, at p. 1090, “[t]he role of the superior courts in maintaining the rule of law is so important that it is given constitutional protection”. In short, judicial review is constitutionally guaranteed in Canada, particularly with regard to the definition and enforcement of jurisdictional limits.[footnoteRef:29] [29: 	Dunsmuir v. New Brunswick, 2008 SCC 9 at para. 31.] 

Second, examining the grounds raised against an application for judicial review at the preliminary stage often risks frustrating the objective of dealing with this particular type of case expeditiously.[footnoteRef:30] In 1984, Vallerand J. deplored that evocation proceedings [TRANSLATION] “often represents a guerilla war of attrition rather than justice” while highlighting that the interest of justice commands [TRANSLATION] “that, except in obvious cases, we avoid considering, let alone allowing, preliminary exceptions to dismiss”.[footnoteRef:31] He continued by writing: [30: 	See, in particular art. 530 para. 1 CCP, which provides that the hearing for any application for judicial review is “conducted by preference”. See also art. 82 para. 2 CCP.]  [31: 	Collège d’enseignement général et professionnel de Valleyfield c. Gauthier Cashman, 1984 CanLII 2757 (QC CA) at paras. 6–7.] 

[TRANSLATION]
[7] ... I will confine myself to obvious cases in which the action should be dismissed and, even then, only when there is the prospect of a lengthy trial that is not justified given that the right is clearly and undeniably unfounded. All other cases should get to the merits as quickly as possible and have everything decided in one go without running the risk of two evocations and two appeals. And guerrilla warfare be damned!
[Emphasis in original.]
The approach favoured by Vallerand J. is consistent with the one long favoured by the Federal Court of Appeal. Here is the relevant excerpt from a leading case it rendered in 2013:
(3) Motions to strike notices of application for judicial review
[47] The Court will strike a notice of application for judicial review only where it is “so clearly improper as to be bereft of any possibility of success” … : David Bull Laboratories (Canada) Inc. v. Pharmacia Inc., 1994 CanLII 3529 (FCA), [1995] 1 F.C. 588 (C.A.), at page 600. There must be a “show stopper” or a “knockout punch”—an obvious, fatal flaw striking at the root of this Court’s power to entertain the application: Rahman v. Public Service Labour Relations Board, 2013 FCA 117, at paragraph 7; Donaldson v. Western Grain Storage By-Products, 2012 FCA 286, at paragraph 6; Hunt v. Carey Canada Inc., 1990 CanLII 90 (SCC), [1990] 2 S.C.R. 959. 
[48] There are two justifications for such a high threshold.  First, the Federal Courts’ jurisdiction to strike a notice of application is founded not in the rules but in the Courts’ plenary jurisdiction to restrain the misuse or abuse of courts’ processes: David Bull, above, at page 600; Canada (National Revenue) v. RBC Life Insurance Company, 2013 FCA 50, 18 C.C.L.I. (5th) 263. Second, applications for judicial review must be brought quickly and must proceed “without delay” and “in a summary way”: Federal Courts Act, above, subsection 18.1(2) and section 18.4. An unmeritorious motion—one that raises matters that should be advanced at the hearing on the merits—frustrates that objective.[footnoteRef:32] [32: 	JP Morgan Asset Management (Canada) Inc. v. Canada (National Revenue), 2013 FCA 250.] 

[Emphasis added.]
Finally, caution is all the more necessary when, in its application, the plaintiff challenges the constitutionality of certain statutory provisions. The principle of constitutionalism then comes into play, which, as the Supreme Court explained in Reference re Secession of Quebec “requires that all government action comply with the Constitution”.[footnoteRef:33] It is a fundamental principle that risks being undermined when courts dismiss constitutional challenges at the preliminary stage. As Sénécal J. wrote in 2006: [33: 	[1998] 2 SCR 217 at para. 72.] 

[TRANSLATION]
Generally, it is no longer appropriate to present a motion to dismiss an application for declaratory judgment that raises constitutional questions that include real issues. This might have been possible in the past but no longer is, except where the proceeding is frivolous and completely unfounded.[footnoteRef:34] [34: 	Placements Sergakis inc. c. Québec (Procureur général), 2006 QCCS 2026 at para. 40.] 

It is therefore appropriate to examine the grounds submitted by the AGQ and to question whether they are clearly and obviously well founded.
B. Constitutional aspect
Theoretical nature of the application. The AGQ raises a serious question when it argues that the vaping industry represents electronic cigarettes to the public in a way that equates it to a “drug” within the meaning of the FDA. The definition under section 2(a) is indeed very broad, and it is reasonable to think that certain positions taken by the CVA and its members could lead a competent authority to conclude that electronic cigarettes and their products are, at the very least in some contexts, subject to the scheme implemented by the FDA. In fact, in an import case from 2011, Health Canada took the position that the electronic cigarettes sold by the corporation in question were “drugs” within the meaning of the FDA, in particular as a result of the representations made by this corporation on the benefits of its products. That decision by Health Canada was upheld by the Federal Court in 2012.[footnoteRef:35] [35: 	Zen Cigarette Inc v. Canada (Health), 2012 FC 1465.] 

That being so, the CVA’s argument based on the fact that the vaping industry represents electronic cigarettes not as a treatment for addiction to traditional cigarettes (or a way to prevent that addiction), but instead as a product that reduces the harmful effects of smoking, is not without value. First, factually, the CVA has convinced this Court that there is a serious debate on the characterization of the way in which it and its members represent electronic cigarettes to the public. Then, from a legal standpoint, the CVA’s argument that the definition of “drug” does not extend to products that only reduce the harmful effects associated with smoking does not appear to be completely unfounded.
Furthermore, even assuming that the characterization proposed by the AGQ is correct, the plaintiff’s constitutional challenge would not necessarily become clearly and obviously theoretical. Indeed, in spite of the possibility that electronic cigarettes are a “drug” within the meaning of the FDA, it remains that over the years, Health Canada has chosen to limit its interventions in the vaping industry. This position has allowed the industry to grow, among other things, and it has also allowed provinces to intervene to regulate the marketing of vaping products, which is exactly what Quebec has done through the TCA. This state of fact raises doubts on the merits of the AGQ’s argument that federal regulation would prevent the CVA and its members from deriving any practical benefit from an eventual favourable judgment in this case.
Moreover, there is nothing in the record before the Court indicating that Health Canada is on the point of changing its position to henceforth require that those in the vaping industry comply with the relevant provisions of the FDA. The parties brought to the Court’s attention a bill adopted by the Senate on June 1, 2017,[footnoteRef:36] which has received  first reading in the House of Commons, but it is impossible to conclude therefrom that a policy change is so imminent at the federal level that an eventual judgment in favour of the CVA in this case would be of no practical use to it. [36: 	Bill S-5, An Act to amend the Tobacco Act and the Non-smokers’ Health Act and to make consequential amendments to other Acts, 1st Sess, 42nd Parl, 2017.] 

Finally, even supposing that federal regulation meant that those in the vaping industry would derive no real benefit from an eventual favourable judgment, the Court is not convinced that the CVA’s application would, as a result, be clearly and obviously inadmissible. As the Supreme Court recalled in Downtown Eastside Sex Workers, the principle of constitutionalism means that no law should be immune from constitutional challenge.[footnoteRef:37] Furthermore, the contemporaneous evolution of the relevant legal framework shows that the admissibility of a constitutional challenge does not necessarily depend on a demonstration that the judgment sought would be of any practical use to the plaintiff. Indeed, the courts have discretion to hear a theoretical constitutional case[footnoteRef:38] and to recognize public interest standing for a plaintiff who would not derive any direct benefit from the judgment sought.[footnoteRef:39] Faced with a constitutional challenge that raises serious legal questions and is led by a person that is not a mere “busybody”,[footnoteRef:40] it appears preferable for the court’s discretion to be exercised after it has heard all of the issues in dispute. [37: 	Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence Society, 2012 SCC 45 at para. 33.]  [38: 	Borowski v. Canada (Attorney General), [1989] 1 SCR 342.]  [39: 	Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence Society, 2012 SCC 45. ]  [40: 	Finlay v. Canada (Minister of Finance), [1986] 2 SCR 607.] 

Existence of an appropriate alternative. The argument based on the fact that it would be up to the Minister of Health Canada to decide whether electronic cigarettes may help smokers quit smoking is also not clearly and obviously unfounded.
The AGQ argues that the Supreme Court judgment in Okwuobi[footnoteRef:41] supports its theory, but this Court is not convinced that this is so. In that case, parents who had been denied permission to register their children in an English-language public school in Quebec had presented applications for injunctions and for a declaratory judgment before the Superior Court raising various constitutional issues. By doing so, the plaintiffs had chosen not to avail themselves of a quasi-judicial process established in the Charter of the French Language[footnoteRef:42] that confers on the Tribunal administratif du Québec (“TAQ”) the power to deal with litigation relating to the right to minority language education. The Supreme Court concluded that, because the TAQ had the power to deal with the constitutional questions raised, the applications short-circuited the process implemented by the legislature reflecting its intention to entrust the resolution of this type of dispute to the TAQ. The Court therefore concluded that the applications were inadmissible. [41: 	Okwuobi v. Lester-B.-Pearson School Board; Casimir v. Quebec (Attorney General); Zorrilla v. Quebec (Attorney General), 2005 SCC 16.]  [42: 	CQLR, c. C-11.] 

Okwuobi is very different from the case before us because it obviously cannot be argued that Parliament wanted to entrust the responsibility of deciding the constitutional questions raised in the CVA’s application to the Minister of Health Canada. This is therefore not a case where the application would lead the Court to trench on the exclusive jurisdiction of another body exercising a jurisdictional power.
The other case on which the AGQ relies is Valente c. Chambre des notaires du Québec.[footnoteRef:43] The Superior Court was seized of an application presented by five former clients of a notary who had allegedly used amounts exceeding $500,000 for purposes other than those to which they had been destined. The plaintiffs had initially brought proceedings before the Chambre des notaires, but the indemnity payable from the Chambre’s compensation fund was limited by regulation to $300,000. Their proceedings before the Superior Court sought to have the regulatory provision in question declared null. The Court dismissed the application on the ground that it was up to certain committees of the Chambre des notaires to determine the existence and scope of the harm suffered by the plaintiffs, and that it was only once their right to compensation exceeding $300,000 had been established that their interest in invalidating the provision would arise. For the Court, their application risked short-circuiting a quasi-judicial process pursuant to which certain preliminary questions had to be decided. According to the AGQ, the circumstances of this case are analogous: a preliminary question—can electronic cigarettes help smokers quit smoking?—falls under the exclusive jurisdiction of another body, Health Canada. [43: 	Valente c. Québec (Procureur général), (4 September 1986) Montreal, 500-05-005771-868 (Sup. Ct.), Meyer J.] 

Upon reflection, however, the analogy is imperfect.
First, the Court is not convinced that an examination of the CVA’s constitutional challenge would require a ruling on the preliminary question, which, according to the AGQ, belongs exclusively to Health Canada. The AGQ argues that, to be successful, the CVA will have to prove that electronic cigarettes can help smokers quit smoking, but that argument appears to distort the CVA’s position. Indeed, as mentioned above, the CVA represents electronic cigarettes not as a treatment for addiction to traditional cigarettes (or a way to prevent that addiction), but instead as a product that reduces the harmful effects of smoking. Relying in particular on the Supreme Court judgment on supervised injection sites,[footnoteRef:44] the AGQ argues that a statutory measure interfering with access to a product that reduces the harmful effects associated with an addiction could infringe a person’s right to security protected under the Canadian and Quebec Charters. The CVA does not argue that it will have to establish that electronic cigarettes may help smokers quit smoking to be successful. Supposing that this question falls under the exclusive purview of Health Canada, it is neither clear nor obvious that the Court’s intervention in this case would short-circuit the performance and safety drug testing process under the FDA and the relevant regulations. [44: 	Canada (Attorney General) v. PHS Community Services Society, 2011 SCC 44.] 

Next, Valente did not concern a constitutional challenge. The plaintiffs were only seeking to have a regulatory provision declared null on administrative law grounds. This is a relevant distinction given the significance of the principle of constitutionalism, which—as was just pointed out—means that no law should be immune from constitutional challenge. It is important that litigants with sufficient interest can use effective and accessible means to challenge the constitutionality of laws. It was with this in mind that, in Okwuobi, the Supreme Court recalled that the jurisdiction of superior courts cannot be entirely ousted by the legislature with respect to challenges that directly involve the constitutionality of statutory provisions.[footnoteRef:45] It was in this same spirit that, a few years ago, the Court relaxed the applicable criteria for public interest standing.[footnoteRef:46] This Court doubts that the intended objective would be well served if the CVA or other actors in the vaping industry had to wait until Health Canada determined whether electronic cigarettes can help smokers quit smoking before being able to assert their constitutional arguments. [45: 	Okwuobi v. Lester-B.-Pearson School Board; Casimir v. Quebec (Attorney General); Zorrilla v. Quebec (Attorney General), 2005 SCC 16 at paras. 54 et seq.]  [46: 	Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence Society, 2012 SCC 45 ] 

C. Administrative aspect
The AGQ has also failed to convince the Court that the CVA’s argument on the validity of section 6.4 paras 1 and 3 of the Regulation is clearly and obviously unfounded.
The Court is aware that the burden incumbent upon a party arguing the nullity of regulatory provisions on the ground that they are inconsistent with the objective of the enabling statute is a particularly heavy one. In Katz, the Supreme Court refers to provisions relying on considerations that are “irrelevant”, “extraneous”, or “completely unrelated” to the statutory purpose. It adds that “although it is possible to strike down regulations as ultra vires on this basis, as Dickson J. observed, “it would take an egregious case to warrant such action” (Thorne’s Hardware [v. The Queen, [1983] 1 SCR 106], at p. 111)”.[footnoteRef:47] [47: 	Katz Group Canada Inc. v. Ontario (Health and Long-Term Care), 2013 SCC 64 at para. 28 [Emphasis added.]] 

In that case, the Supreme Court also insisted on the fact that the validity of the regulatory provisions did not hinge on their effectiveness, that is, the extent to which they actually succeed at achieving the enabling statute’s objectives.[footnoteRef:48] It is worth pointing out that given that the CVA has announced its intention to file evidence on the concrete effects of the restrictions listed under section 6.4 paras. 1 and 3 of the Regulation, it will be up to the CVA to explain to the judge on the merits how its approach is consistent with the teachings of Katz. [48: 	Ibid.] 

Despite the heavy burden incumbent on the CVA and the doubts that may exist on certain aspects of its argument, the Court finds that it would be inappropriate to dismiss it at this preliminary stage. 
The question raised by the CVA is whether the provisions of the Regulation it impugns “accord with the purpose of the scheme”.[footnoteRef:49] To answer this question, it is first necessary to determine the purposes of the enabling statute.[footnoteRef:50] Relying in particular on a judgment of the Alberta Court of Queen’s Bench,[footnoteRef:51] the AGQ argues that it is possible to identify these purposes without a hearing on the merits. It added that it appears clearly from the provisions of the TCA and the relevant preparatory work, that the objective of this statute is to limit the visibility of tobacco and vaping products. That is what section 6.4 paras. 1 and 3 of the Regulation seeks to accomplish. [49: 	Katz Group Canada Inc. v. Ontario (Health and Long-Term Care), 2013 SCC 64 at para. 39.]  [50: 	Ibid at para. 30.]  [51: 	Sobeys West Inc. v. Alberta College of Pharmacists, 2016 ABQB 232.] 

The Court’s reserve on the merits of the AGQ’s position is due to the fact that it does not take into account the recent case law of the Supreme Court on how to identify statutory objectives. These judgments address the interpretation and application of certain provisions of the Canadian Charter, but as one author pointed out, their teachings are of general application.[footnoteRef:52] In these judgments, the Supreme Court established, in particular, that: [52: 	Marcus Moore, “R. v. Safarzadeh-Markhali: Elements and Implications of the Supreme Court’s New Rigorous Approach to Construction of Statutory Purpose”, (2017) 77 SCLR (2d) 223 at 252.] 

· the statute’s purpose should be kept separate from the means adopted by the legislature to achieve it;[footnoteRef:53] [53: 	R. v. Moriarity, 2015 SCC 55 at para. 27; R. v. Safarzadeh-Markhali, 2016 SCC 14 at para. 26.] 

· the objective of a statute must also be distinguished from its effects;[footnoteRef:54] [54: 	R. v. Moriarity, 2015 SCC 55 at para. 24.] 

· the articulation of the objective must “be at an appropriate level of generality” because an objective “articulated in too-general terms ... will provide no meaningful check on the means employed to achieve it”, whereas if the identified purpose is articulated in too-specific terms, then “the distinction between ends and means may be lost”;[footnoteRef:55] [55: 	Ibid at paras. 26 and 28. See also R. v. Safarzadeh-Markhali, 2016 SCC 14 at para. 27.] 

· the articulation of the objective should generally be both precise and succinct;[footnoteRef:56] [56: 	R. v. Moriarity, 2015 SCC 55 at para. 29; R. v. Safarzadeh-Markhali, 2016 SCC 14 at para. 28.] 

· the articulation of the objective “should focus on the ends of the legislation rather than on its means”;[footnoteRef:57] [57: 	R. v. Moriarity, 2015 SCC 55 at para. 26.] 

· whether the objective is appropriate or lawful should not be questioned.[footnoteRef:58] [58: 	Ibid at para. 30; R. v. Safarzadeh-Markhali, 2016 SCC 14 at para. 29.] 

These recent judgments also reveal important developments on the indicators that should be considered when identifying the statutory objective. In particular, the Court added that the objective must appear not only from intrinsic indicators like the explicit statements as to the purpose of the statute and its various provisions, but also from extrinsic indicators.[footnoteRef:59] The Court also insisted on the fact that these potentially relevant extrinsic indicators are highly varied. In particular, in Appulonappa, it cited a judgment rendered in 1994 in which it had determined the purpose of certain statutory provisions by considering the social context in which they had been adopted and the “mischief they were intended to cure”.[footnoteRef:60] This seems to indicate that evidence might sometimes need to be filed into the record before the Court can rule on the objective of the statute in dispute. [59: 	R. v. Moriarity, 2015 SCC 55 at para. 31; R. v. Appulonappa, 2015 SCC 59 at paras. 31 et seq.; R. v. Safarzadeh-Markhali, 2016 SCC 14 at para. 31.]  [60: 	R. v. Appulonappa, 2015 SCC 59 at para. 33, citing R v. Chartrand, [1994] 2 SCR 864 at 879–882. On this point, see also, Marcus Moore, “R. v. Safarzadeh-Markhali: Elements and Implications of the Supreme Court’s New Rigorous Approach to Construction of Statutory Purpose”, (2017) 77 SCLR (2d) 223 at 235.] 

In short, it is neither clear nor obvious to this Court that the objective that should guide the analysis of the CVA’s argument must be stated as the AGQ suggests.
FOR THESE REASONS, THE COURT:
DISMISSES the defendant’s application to dismiss the application for judicial review.
WITH LEGAL COSTS.
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