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	REASONS OF VAUCLAIR, J.A.

	

	


The appellant appeals from a stay of proceedings ordered on April 8, 2022, by the Honourable Joëlle Roy, J. of the Court of Québec, District of Montreal. In so doing, the judge ended two files implicating the respondents in cases involving cybercrime and firearms. 
The charges stem from a police investigation that began in January 2017 and searches performed in August 2018. An arrest warrant was issued in January 2020.
The files have followed a chaotic course. No sooner had they begun when the public health measures and the closure of the courts were ordered due to the COVID-19 pandemic. During the debate on the motion to stay proceedings, the appellant adduced evidence to explain to the judge the challenges created by these circumstances and their impact on the delays. The judge determined that the delays exceeded the 18-month ceiling established in Jordan. According to her, the defence was not responsible for any delay. She concluded that no exceptional circumstance, including the pandemic, had contributed to exceeding the ceiling.
On appeal, the Crown challenged the characterization of the delays, the conclusion on the complexity of the case, and the finding that there was no evidence that the pandemic affected the orderly conduct of the case.
At the end of the hearing, the Court asked the parties for observations on the appropriateness of establishing a presumptive delay to account for the pandemic’s effect on the progression of the cases after the courts reopened. Although the idea developed following the hearing of three appeals seemed worthwhile, in the end I am of the view that it is inappropriate to do so, for the reasons provided below.   
The appeal focusses on the delays. Accordingly, only the procedural context is relevant, and I will leave aside the specific facts relating to the offences. A summary of the judgment under appeal is required.
The trial judgment: 2022 QCCQ 1843
The main points of the trial judge’s reasoning are reproduced below. 
First, the judge determined that the starting point for all the files is in January 2020. On September 3, 2021, the dates were chosen for the trial, which was to end in July 2022. The judge determined that the applicable ceiling was 18 months and therefore that the ceiling had been exceeded by approximately 12 months.
In this context, the judge insisted in her judgment on the lack of a concrete prosecution plan to complete a trial concerning charges to which the 18-month ceiling clearly applied, and which resulted from a police investigation that began in 2017. It appeared clear to the judge that the ceiling was 18 months even before proceedings began. This proposal is debatable. I will return to it.
The judge then assessed the evidence presented by the appellant. The director of the Direction de la performance et de l’intelligence d’affaires at the Ministère de la Justice du Québec explained general statistical tables concerning five different judicial districts. In the judge’s view, the tables [TRANSLATION] “do not consider a multitude of human, administrative and day-to-day factors related to the work of criminal lawyers and judges”. She questioned the relevance of not providing data available prior to 2019 for comparison purposes. 
The judge explained that no trial date had been scheduled in the files at issue when the courts closed in the spring of 2020 and that the disclosure of the evidence had not been completed. In short, the cases were following their course. She therefore concluded that there was no connection between the statistical data presented and the delays, adding that the evidence did not establish that the progression of the files had been affected by a backlog caused by the pandemic.
However, she acknowledged at the outset that the evidence to be disclosed was [TRANSLATION] “vast” (para. 51). She noted, however, that [TRANSLATION] “the Crown had 18 months after the search to develop its theory, study its evidence and lay charges” (para. 30). She recalled that the disclosure exercise lasted 16 months, that is, from January 31, 2020, to May 26, 2021. She noted that the respondents actively requested clarification, and that it was necessary to lift redactions. The judge was surprised by the confidentiality undertaking imposed on counsel for the respondents by the appellant—a rigid approach that required the intervention of a case management judge. A revision of the disclosure of the evidence in March 2021 required clarifications (which were provided in May 2021) so that the respondents could navigate it. From May to September 2021, it was necessary to study the evidence, which, according to the judge, [TRANSLATION] “is part of the normal course of judicial proceedings” (para. 68).
Recalling that voluminous evidence is not always an indication of complexity, the judge noted the absence of exceptional circumstances explaining why the ceiling was exceeded by 12 months and concluded that the Crown had not established that the matter was particularly complex.
Issues 
The appellant raises two major issues, although his brief contains six items, since he subdivided the first issue into five sub-issues. The appellant argues that the judged erred:
1. In providing an incorrect legal interpretation of R. c. Ketchate, 2019 QCCA 557; 
2. In concluding that the charges were necessarily subject to an 18-month ceiling from the start, even though the charges could be subject to an election on the mode of trial;
3. In failing to characterize as an exceptional circumstance the postponement on April 1, 2020, resulting from Order in Council 177-2020 declaring a public health emergency on March 13, 2020, within the meaning of the Public Health Act, R.S.Q., S-2.2. and the subsequent partial suspension of the Court of Québec’s judicial activities;
4. In failing to attribute any delay to the defence for the various relevant periods in the computation of time;
5. In failing to recognize the complex aspects of the file and their impact on delays involving an 18-month ceiling. In particular, the contributory delays related to the disclosure of voluminous and complex evidence; the period of the offence and the nature of the offences at issue, which require expert computer evidence; a motion respecting the confidentiality undertakings related to the disclosure of the evidence; and the length of the trial as a result of vast computer evidence, without any admissions and continuously translated.
6. In concluding that the pandemic had no effect on the delays for setting a trial date.
In my view, the first two items raise the issue of the starting point and of the applicable ceiling. I will address issues 3 and 6 together, as they concern the pandemic. Then issues 4 and 5 will be discussed.
Therefore, here are the four issues in this appeal:
1. The computation of time: starting point, applicable ceiling. 
2. The effects of the pandemic.
3. The defence’s responsibility for the delays.
4. The complexity of the case.
In my view, two starting points had to be attributed in the circumstances. Moreover, the applicable ceiling is 18 months. In the circumstances, the pandemic had no effect on the delays. As for the last two questions, deference is owed to the lower court decision, and what is more, the appellant failed to establish any ground warranting the Court’s intervention.
Background 
Procedural evolution
Initial file from January 2020
The respondents, Félix Costanzo-Peterson (“Félix”) and Jacob Costanzo-Peterson (“Jacob”) were initially charged in the same file, no. 500-01-0186421-191, which included 20 counts prosecuted by indictment. Jacob was charged with 6 counts of possession of various prohibited weapons or devices on a specific day, whereas Félix was charged with 14 counts, some of which were similar while others concerned weapons trafficking for varying periods: ss. 92, 95 and 99 Cr. C.  An arrest warrant was issued on January 27, 2020. 
The respondents formally appeared on January 31, 2020, and [TRANSLATION] “reserved their election”. The case was to return before the Court two months later, on April 1, 2020, but it was postponed on that date to June 29, 2020. This second period of 2 months and 29 days corresponds to the halt of activities due to the public health crisis. Everyone agrees that this period must be subtracted from the total delay. 
On June 29, 2020, the appellant filed additional evidence, and the file was postponed to September 3, 2020, that is, 2 months and 4 days later, to allow the respondents to examine it. 
On September 3, 2020, the appellant withdrew the initial information and filed two others containing both the old charges and new ones, all of which were for offences prosecuted by indictment.
To conclude this first chapter, we note that 7 months (and 3 days) passed between January 31, 2020, and September 3, 2020. 
New files in September 2020
On September 3, 2020, the respondents appeared in the two new files. File 500-01-205614-206 included the 20 counts from the withdrawn file and added 9 other counts against Félix, charging him with cybercrime offences. In file 500‑01‑209183‑208, the appellant charged Jacob with 6 new counts of possession of a weapon contrary to an order prohibiting him from doing so. These 6 new counts correspond to the six cases of possession listed in the initial information.
Again, the respondents made no election at their appearance on September 3, 2020, but rather [TRANSLATION] “reserved their election”.
The cases were postponed to November 5, 2020, then to January 15, 2021. Two months and 10 days elapsed between these two dates. During that time the parties discussed how to resolve essentially two aspects: access to the evidence by the respondents and understanding the redactions. 
On January 15, 2021, the respondents elected to be tried by a provincial court judge. This was in fact a re-election under the Criminal Code. I will return to this.
Since September 3, 2020, 4 months and 12 days had passed. Eleven and a half months had passed since January 31, 2020. 
It is now worthwhile to describe the broad outlines of the difficult disclosure exercise and the confidentiality undertaking. 
The disclosure of the evidence and the exchanges between the parties
The evidence, disclosed electronically, is voluminous. This finding by the judge is uncontested. The volume of documents increased from 16 GB to 480 GB over the course of the disclosure exercise. From the exchanges reproduced in the file, we can see that the volume of the evidence was challenging, but the most important aspect for the respondents’ counsel remained sharing this information with the respondents themselves due to the confidentiality undertaking. 
The disclosure in the January 2020 file
 At the appearance in January 2020, the appellant made a first disclosure of the evidence electronically and provided a trial book. This evidence was voluminous and partially redacted. At the outset, the appellant required a confidentiality undertaking, which the respondents agreed to sign in order to receive the evidence. 
Then the courts closed due to the COVID-19 pandemic. The police investigation appears to have continued during the closure, since on June 29, 2020, when the courts reopened, important additional evidence was disclosed. The case was therefore postponed to September 3, 2020. 
The disclosure with respect to the new charges
An additional indication that the investigation continued between the first appearance and September 3, 2020, is that new charges were laid and the evidence concerning them was disclosed that same day, along with an update of the trial book. 
The case was postponed to November 5. On October 22, 2020, the appellant took the initiative to call a meeting with counsel for the respondents to discuss the direction of the files.
On October 30, 2020, in response to this invitation, the respondents told the appellant that consultation of the evidence was difficult due to the use of three different computer media and the lack of hyperlinks to quickly locate the relevant information. The exchanges between the parties, which were filed in the record, indicate that a meeting was scheduled for November 3, 2020, but contain no information about this meeting. 
It is uncontested that on November 4, 2020, the respondents informed the appellant that they estimated that the trial would take 5 weeks if admissions were agreed on. Nothing was said about the effect of this information on the parties’ behaviour.
On December 16 and 17, 2020, counsel for the respondents made two requests of the appellant: they wanted additional information related to the evidence disclosed and the possibility of revisiting the confidentiality undertaking to make it possible to study the voluminous evidence with the respondents themselves. Indeed, according to counsel’s understanding of the undertaking, they could not give the respondents the evidence so that the respondents could examine it as a whole, which made preparation laborious. They wanted to revisit the undertaking. Then, on January 3, 2021, requests were sent to the appellant concerning the redaction of information in the disclosed evidence. 
On January 7, 2021, the appellant answered the request the respondents had made in December 2020. He agreed to modify the confidentiality undertaking and accepted to provide a copy to the respondents that excluded the [TRANSLATION] “data extractions” performed on the electronic devices that had to remain [TRANSLATION] “in the possession of and under the responsibility of counsel for the accused for the entire duration of the proceedings”.
On January 13 and 14, 2021, after counsel had considered the proposed changes to the confidentiality undertaking, there was a discussion on the subject. Counsel for the respondents expressed the opinion that the new undertaking was more restrictive. The appellant replied that the respondents never had the right to have the evidence in their possession. The appellant repeated that the undertaking was lawful, adding that if counsel could not comply with it, they had to return the evidence received to the appellant, who would file a motion to force them to comply with the undertaking.  
On January 15, 2021, the date the respondents had chosen to be tried by “a provincial court judge”, the problem concerning access to the evidence was presented to a judge. Counsel for the respondents complied with the appellant’s requirement and returned the evidence received since they could not sign the undertaking. They filed it in the Court record under seal. The appellant then stated that he intended to present a motion to force counsel for the respondents to sign the confidentiality undertaking relating to the disclosure of the evidence.
The parties then asked for the intervention of a case management judge, appointed pursuant to s. 551.1 Cr. C.  and hearing date for that motion was scheduled to take place one month later, that is, on February 18, 2021. 
Meanwhile, on January 20, 2021, counsel for the respondents nonetheless obtained the authorization of a judge to keep a copy of the evidence in exchange for the provisional undertaking not to give copies to the respondents. The evidence disclosure process continued in this context.
On February 18, 2021, the debate on the appellant’s motion was held. The decision, which was expected on March 23, 2021, was rendered on April 30, 2021. In the meantime, that is, for 2 months and 12 days, the difficult exercise of disclosure continued. 
On February 5, 2021, prior to the hearing of the motion, the appellant provided the respondents with a trial book correcting [TRANSLATION] “the accidental presence of hyperlinks to inadequately redacted documents, as appears from our exchanges on February 5, 2021, and last week”. In addition, still with the provisional undertaking of counsel for the respondents, a further disclosure of evidence was announced.  
This disclosure ultimately did not take place until March 3, 2021. The appellant then disclosed [TRANSLATION] “mainly video recordings from surveillance cameras installed at the respondents’ residence, unredacted documents and a table explaining the redaction codes”. 
The exchanges between the parties between February and March 2021, which were filed into evidence, provide an overview of the difficult disclosure process. Discussions on the admissions were complicated by the fact that the respondents had to examine the evidence. On March 19, 2021, the respondents asked the appellant to show them the changes made between the different versions of the evidence to accelerate the process in light of their right to be tried within a reasonable time. This request was answered in late May 2021.
As stated, the case management judge’s decision was rendered on April 30, 2021. The appellant reproduced the minutes recording this short decision regarding his [TRANSLATION] “motion to have the respondents sign the confidentiality undertaking with respect to the disclosure of the evidence”. 
The motion itself was not filed in the appeal record. As previously stated, the appellant insisted on a confidentiality undertaking that stipulate that the respondents could not examine part of the evidence disclosed, except in the presence of their counsel.
The judge confirmed the overall legitimacy of the practice of having confidentiality undertakings signed to the extent that they do not infringe the accused’s right to make full answer and defence. He found that the confidentiality undertaking in the case at bar violated that right. For the judge, requiring the constant presence of counsel not only infringes that right, but also imposes an additional financial burden on the respondents to examine the evidence. The judge therefore allowed the accused to read the documents without their counsel present, without making copies, and required that the documents remain in counsel’s offices. 
On April 30, 2021, after the decision on the confidentiality undertaking, the files were postponed to May 27, 2021, to continue the evidence disclosure exercise.  
Procedural evolution, continued
On May 27, 2021, before the case management judge, the appellant [TRANSLATION] “provided [the respondents] with the same trial book, which, this time, included the hyperlinks”.
On that same occasion, for the first time, the appellant declared that he was ready to set a date for the trial. The record is silent regarding which date might have been selected for the trial at that time. From September 3, 2020, to May 27, 2021, 8 months and 24 days passed. 
That being the case, the respondents asked for time to examine the evidence, and the files were postponed to July 14, 2021, then to September 3, 2021, due to the absence of the case management judge. 
On September 3, 2021, the trial was scheduled for June 13, 2022, to July 25, 2022, that is, the first available dates offered to the parties. At the time, the anticipated delay until the end of the trial was 22 months and 22 days. 
Between May 27, 2021, and September 3, 2021, three months and 7 days passed.
The motion for a finding that the right to be tried within a reasonable time had been violated was signed on October 4, 2021. The hearing on the motion was scheduled for March 3 and 4, 2022, that is, 18 months after the appearance in September 2020. 
On October 20, 2021, the appellant made a request for admissions and the discussions on this subject continued. Nothing more was said about it.
Analysis
The computation of time: starting point, applicable ceiling
To determine whether the delay for holding the trial is unreasonable, it is necessary to establish the ceiling applicable to the charges and the starting point for the computation of time.
The judge, who did not have the benefit of R. c. Poitras, 2022 QCCA 1561, but only of R. c. Guimont, 2017 QCCA 1754, accepted the initial charging date, January 2020, for all the charges. She concluded that the substitution and addition of new charges was merely the continuation of the same file and did not mark a new starting point. 
This conclusion is contested in part on appeal. As at first instance, the appellant argued that there was one starting point for the January 2020 charges and another for the new charges in September 2020. The respondents do not disagree with having two starting points, but in their view the problem remains because in both cases the 18-month ceiling has been reached. 
I want to clarify this point. To calculate the delay in this matter, it is important to establish the initial charging date. I note that in R. c. Poitras, 2022 QCCA 1561, Cournoyer, J.A. correctly explained the law in this respect, retracing the relevant Supreme Court judgments. For the purposes of s. 11(b) of the Charter, the starting point for the computation is when the person is charged, that is, “when an information is sworn alleging an offence against him, or where a direct indictment is laid against him when no information is sworn”: R. v. Kalanj, [1989] 1 S.C.R. 1594; R. c. Poitras, 2022 QCCA 1561.  
It is accepted that under exceptional circumstances, “if the Crown withdraws the charge to substitute a different one but for the same transaction, the computation of time might well commence as of the first charge”: R. v. Carter, [1986] 1 S.C.R. 981 at 985. Thus, it is evident that counts 10 to 29 of new file 206 are identical to those in file 191. In my view this is a clear example of the principle set out in R. v. Antoine, 1983 CanLII 1743 (ON CA), and reiterated in R. c. Poitras, 2022 QCCA 1561. The starting point for these counts is January 2020. 
The situation is different for the cybercrime counts, which are distinct. The fact that they arose from the same investigation or that they could have been laid earlier changes nothing in the circumstances. They are entirely new charges. The appellant is correct to argue that the starting point for calculating the delay for these charges is September 2020. 
The situation is less clear for the second file involving the charges against Jacob. These new charges are intrinsically linked to the earlier charges because they merely add counts of disobeying an order prohibiting him from possessing a firearm. Nevertheless, I believe that they are new charges in the circumstances of this case. The clear rule recalled in Poitras is preferable. That said, I do not rule out the possibility that keeping such charges in reserve for the purpose of reviving a prosecution likely to fail due to exceeding the Jordan ceilings could lead to closer scrutiny for possible abuse of process, but that is not the case here.  
Last, however interesting the question of whether the new files create a new starting point in September 2020 may be, the respondents are correct that the 18-month ceiling has been exceeded for all charges.
That said, both at trial and on appeal, it is not clear if the date accepted by the parties and the judge for the first file is January 27 or January 31. Neither the judge nor the parties are affirmative on this point in their appeal briefs. It is true that the difference is of little significance. I accept that the respondents appeared under arrest on January 31, 2020; that is the charging date within the meaning of s. 11(b) of the Charter for these charges.
On September 3, 2020, the appellant filed two new informations and the respondents appeared. This is the starting point for the new charges. 
The trial was expected to end on July 25, 2022. 
It should be added, therefore, that the delay between January 31, 2020, and July 25, 2022, is 29 months and 25 days. There are 22 months and 22 days between September 3, 2020, and July 25, 2022.
The judge determined that the applicable ceiling is 18 months. I agree, but like the appellant, I accept that it was not the case at the appearance. Accordingly, I will make a few comments. 
Election and re-election
It must be noted that the criminal offences at issue are not within the absolute jurisdiction of a provincial court judge under s. 553 Cr. C. None of them carry the possibility of 14 years or more of imprisonment and therefore no preliminary inquiry can be requested: s. 536(2) Cr. C. 
However, the Criminal Code adds that the accused must elect to be tried by a provincial court judge without a jury, by a judge without a jury, or by a court composed of a judge and jury. When no election is made, the accused is deemed to have elected to be tried before a court composed of a judge and a jury: s. 536(2.1) Cr. C.
If there is no election, the case is deemed to be before the Superior Court.
The parties must remember that since Jordan, the case is then subject to a ceiling of 30 months. Moreover, the accused must necessarily consider that the lack of election cannot create a trap for the Crown: R. c. Lapointe, 2021 QCCA 152.
It must also be recalled that at any time after the accused has made a deemed election, s. 574(1.1) Cr. C. allows the Crown to prefer an indictment against him or her in respect of a charge set out in an information or informations, or any included charge. Since s. 548 Cr. C. does not apply if there is no preliminary inquiry, the parties must take the initiative to bring the case before the Superior Court, for example, by making an application to have a case management judge appointed pursuant to s. 551.1 Cr. C.  to move the case along.
An accused who is deemed to have elected a mode of trial other than trial by a provincial court judge may always re-elect, not later than 60 days before the day appointed for trial, another mode of trial other than trial by a provincial court judge, except with the Crown’s consent: s. 561(1)(b) Cr. C. 
In this context, the judge concluded that the 18-month ceiling was known since the initial charges because no preliminary inquiry was possible. The judge wrote the following concerning the Crown:
[TRANSLATION]
[34] The Crown also knew at the outset that none of the charges was subject to the holding of a preliminary inquiry and therefore the ceiling was 18 months. The Crown must therefore govern itself accordingly before instituting proceedings and have a plan of action for the successful outcome of its trial.
R. c. Costanzo-Peterson, 2022 QCCQ 1843 at para. 34.
The appellant criticizes the judge for accepting that this ceiling was known to it at the outset since the respondents did not elect their mode of trial and were therefore deemed to have elected to be tried by a judge and jury. In my view the appellant is correct in asserting that the 30-month ceiling applied, because the respondents did not elect, they reserved their election.
In defence of the trial judge, R. v. Jordan, [2016] 1 S.C.R. 631 (hereinafter “Jordan”), can be interpreted in many ways when determining the applicable ceiling before a provincial court judge where a preliminary inquiry has not, or cannot, be held.
Here is what the Supreme Court writes about the ceilings which are at the heart of the new analytical framework: 
[49] The most important feature of the new framework is that it sets a ceiling beyond which delay is presumptively unreasonable. For cases going to trial in the provincial court, the presumptive ceiling is 18 months from the charge to the actual or anticipated end of trial. For cases going to trial in the superior court, the presumptive ceiling is 30 months from the charge to the actual or anticipated end of trial.[2] We note the 30-month ceiling would also apply to cases going to trial in the provincial court after a preliminary inquiry.[3] As we will discuss, defence-waived or -caused delay does not count in calculating whether the presumptive ceiling has been reached — that is, such delay is to be discounted.
Jordan at para. 49, notes [2] and [3] omitted, emphasis added.
Note [2] is not relevant to this case, because it states that s. 11(b) of the Charter applies to sentencing proceedings, but that this step is not included in the ceilings. Note [3] is relevant, however. In it, the Court acknowledges: 
While most proceedings with a preliminary inquiry are eventually tried in a superior court, this is not always the case. For example, a case may go to trial in the provincial court after a preliminary inquiry if the province in which the trial takes place offers this as an option (such as Quebec), or if the accused re-elects a trial in the provincial court following a preliminary inquiry. In either case, the 30-month ceiling would apply.
Jordan at para. 49, note [3].
It is understood that the 18-month ceiling applies to a trial before a provincial court judge within the meaning of s. 2 Cr. C., the definition of which includes the Court of Québec and a summary conviction court:
	provincial court judge means a person appointed or authorized to act by or pursuant to an Act of the legislature of a province, by whatever title that person may be designated, who has the power and authority of two or more justices of the peace and includes the lawful deputy of that person; (juge de la cour provinciale)
	juge de la cour provinciale Toute personne qu’une loi de la législature d’une province nomme juge ou autorise à agir comme juge, quel que soit son titre, et qui a les pouvoirs d’au moins deux juges de paix. La présente définition vise aussi les substituts légitimes de ces personnes. (provincial court judge)


In Canada, a provincial court judge hears trials for summary conviction proceedings (s.  785 Cr. C.), trials for offences set out in s. 553 Cr. C. or, when permitted by the Criminal Code, trials of accused who elect to be tried by a provincial court judge (s. 554 Cr. C.). In all these cases, there is no preliminary inquiry before the trial.
The ceiling is raised to 30 months if the trial is held before the Superior Court.
The ceiling may therefore appear to be connected to the court that hears the trial. 
However, the Supreme Court specified that if a preliminary inquiry was held and the trial takes place before a provincial court judge, either (1) under the law, or (2) due to a re-election made after the preliminary inquiry, the ceiling is also 30 months. 
In that case, the ceiling may appear to be connected to the fact that the proceeding is held in two stages.
It must be noted that the situations contemplated by the Supreme Court contain omissions or inaccuracies. The first is that it makes no distinction between a trial held before the Superior Court without or after a preliminary inquiry, or with or without a jury. The second is the failure to refer to the situation in Quebec where Court of Québec judge hears cases as a “judge” within the meaning of s. 552 Cr. C., without a preliminary inquiry, a jurisdiction that in all the other provinces is attributed to the Superior Court.
With respect to the first inaccuracy, it is interesting to note that the Superior Court of Quebec decided that a 30-month ceiling applies to matters brought by direct indictment, and therefore without a preliminary inquiry: R. c. Corriveau, 2016 QCCS 5799; R. c. Lafortune, 2019 QCCS 4693; R. c. Wong, 2023 QCCS 5065. 
Courts of appeal have adopted the position in Corriveau: R. v. Schenkels, 2017 MBCA 62 at paras. 46–48 and R. v. Bulhosen, 2019 ONCA 600 at paras. 69 et seq.
In R. v. Shaikh, 2019 ONCA 895, cited in R. v. Wookey, 2021 ONCA 68, the Court of Appeal for Ontario explained that the 18-month ceiling applies to a trial held before the provincial court after a consent to stand trial (s. 549 Cr. C.). The Court of Appeal for Ontario considered that the logic of Jordan afforded no other conclusion. In R. v. Wookey (para. 64), it repeated these comments taken from Jordan (emphasis added):
[62] Accused persons sometimes, either before or during their preliminary hearing, wish to re-elect from a superior court trial to a provincial court trial for legitimate reasons. To do so, the Crown’s consent must be obtained (Criminal Code, R.S.C. 1985, c. C‑46, s. 561). Of course, it would generally be open to the Crown to ask the accused to waive the delay stemming from the re-election as a condition of its consent. 
This excerpt from Jordan supports what the Court of Appeal for Ontario wrote in R. v. Shaikh:
[57] The bright line approach that I consider myself compelled to follow does not enable the defence to manufacture a s. 11(b) delay by re-electing into a shorter presumptive period of delay. Section 561(1) of the Criminal Code requires Crown consent before the accused can re-elect to a trial by a provincial court judge. Where re-election would create the risk of s. 11(b) problems, the Crown has the authority to, and should, refuse consent, absent a s. 11(b) waiver.
R. v. Shaikh, 2019 ONCA 895 at para. 57, cited in R. c. Brousseau, 2020 QCCA 1199 and R. c. Lapointe, 2021 QCCA 152.
It must be noted that in these Ontario cases, the trial was truly a trial before a provincial court judge within the meaning of the Criminal Code since a re-election made for a trial before a “judge without a jury” (s. 552 Cr. C.) would mean a trial before the Superior Court. 
This is not so in Quebec. Re-election can lead to a trial before a “judge without a jury” within the meaning of s. 552 Cr. C., which is then held before the Court of Québec. In Hamel, this re-election was made during the preliminary inquiry after a waiver under s. 549 Cr. C. This Court ruled that the applicable ceiling was then 30 months:
[TRANSLATION]
[8] It is true that the appellant waived the formal holding of his preliminary inquiry, but this waiver occurred in the context of the holding of this inquiry, which had already been scheduled before a justice of the peace assigned for this purpose. It is precisely at this stage of the proceedings that the appellant is ordered to stand trial. Section 549(2) Cr. C. sets out the consequences of an order to stand trial at the preliminary inquiry stage with the consent of the accused and the prosecutor: 
549.(2) If an accused is ordered to stand trial under this section, the justice shall endorse on the information a statement of the consent of the accused and the prosecutor, and the accused shall after that be dealt with in all respects as if ordered to stand trial under section 548.
[9] The judge was therefore correct in concluding that the appellant was being tried before the Court of Québec after being ordered to stand trial following a preliminary inquiry. The case law provides that a 30-month ceiling applies in such circumstances. 
R. c. Hamel, 2022 QCCA 476 at paras. 8 and 9 (references omitted, emphasis in original).
The Court of Québec is divided on the applicable ceiling when it hears a trial, without a preliminary inquiry, as a judge within the meaning of s. 552 Cr. C. In R. c. Côté, 2018 QCCQ 1763, the judge ruled that the ceiling was 18 months. Others have concluded that the 30-month ceiling applies: R. c. Catania, 2016 QCCQ 15023; R. c. Deschenes et al., 2017 QCCQ 18086; R. c. Seepersad, 2024 QCCQ 1787.
Therefore, I agree with the appellant that the failure to elect during the appearance resulted in the respondents being deemed to have elected to be tried before a Superior Court judge and a jury. The judge therefore could not conclude that the ceiling was 18 months from the start.
However, in this case, the 18-month ceiling was no longer in doubt after January 15, 2021, that is, the date the respondents elected a trial before a provincial court judge. No waiver was raised. 
I restate the remarks of the Court in Lapointe, where it was noted:
[TRANSLATION]
[18] Indeed, it would be disappointing and unacceptable for the analytical framework established by the Supreme Court to improve the performance of the criminal justice system in this country to allow the artificial creation of a delay problem that turned out to be non-existent, since the file was progressing normally within the 30-month ceiling applicable up to that point.
R. c. Lapointe, 2021 QCCA 152 at para. 18, citing R. v. Shaikh, 2019 ONCA 895, at para. 57.
In this case, it cannot be said that the respondents artificially created the 18-month delay to which the appellant consented. I am also of the view that what followed illustrates that the case was not tried with the desired speed. Indeed, the appellant stumbled on two self-created obstacles, that is, the evidence disclosure and consenting to a trial before a provincial court judge. 
The conduct of the case supports the judge’s conclusion. The police investigation continued for seven months after the initial appearance. Nothing indicates that the appellant was ready to proceed. On the contrary, the appellant laid new charges and attempted to hold a trial on the whole. 
I note that only about four months passed before the respondents made their election, to which the appellant consented. Thus, although the case initially progressed with a 30-month delay, on January 15, 2021, the appellant consented to the respondents’ election of a trial before a provincial court judge. In R. v. Shaikh, 2019 ONCA 895, the Court of Appeal for Ontario noted the consequences of doing so and the appellant could not have been unaware of it. The appellant does not appear to have been concerned about it. Rather, the appellant became tangled up in its case with the difficulties created by the confidentiality undertaking and the evolving evidence disclosure. The facts on record describe the appellant as resolute when, in October 2021, the hearing of the motion based on s. 11(b) was announced and scheduled for March 2022, that is, 18 months after the appearance in September 2020.
The effects of the pandemic
The appellant made much of the upheavals caused by the pandemic. There is no doubt that the shutdown of judicial activities could have affected the cases in progress before the courts. In this case, that much is clear, and no one contests, that the public health crisis was an exceptional circumstance within the meaning of Jordan.
Although the case was in fact already opened during the shutdown of judicial activities, it was only on May 27, 2021, that is, 11 months after the [TRANSLATION] “resumption” on June 29, 2020, that the appellant announced that it was [TRANSLATION] “ready” for the trial. The trial date was set on September 3, 2021. Since the [TRANSLATION] “resumption”, 14 months had passed.
A presumptive delay for the pandemic
After hearing three appeals in the same week concerning the public health crisis and the delays it caused, the Court considered setting a presumptive delay for this exceptional circumstance, and therefore a deduction, that would be rebuttable if the accused established that it was excessive in the circumstances of his or her case. 
Other than Leclair (No. 500-10-007873-225) and Rivera (No. 500-10-007606-211), which provided food for thought, it was this case that prompted this reflection. At the Court’s request, the parties in these three cases presented written observations. After duly considering these respective positions, it appears inappropriate to me, under the circumstances, to attribute a presumptive delay for the public health crisis. 
The possibility of attributing a presumptive delay surfaced during arguments. Jordan, in particular, requires that following a discrete, exceptional event, which is the case with the pandemic, the Crown and the courts must take measures to mitigate the delay cause by the event, namely by prioritizing cases that have faltered.
The Supreme Court explains this in Jordan:
[75] The period of delay caused by any discrete exceptional events must be subtracted from the total period of delay for the purpose of determining whether the ceiling has been exceeded. Of course, the Crown must always be prepared to mitigate the delay resulting from a discrete exceptional circumstance. So too must the justice system. Within reason, the Crown and the justice system should be capable of prioritizing cases that have faltered due to unforeseen events (see R. v. Vassell, 2016 SCC 26, [2016] 1 S.C.R. 625). Thus, any portion of the delay that the Crown and the system could reasonably have mitigated may not be subtracted (i.e. it may not be appropriate to subtract the entire period of delay occasioned by discrete exceptional events). 
In the face of the pandemic, the proposition was simple. The courts had to temporarily suspend their activities. Unquestionably, everyone agrees, it was a discrete, exceptional event. Realistically, the pandemic disrupted the normal course of business, and the Crown and the justice system were unable to prevent it (Jordan at para. 75). Since the judicial reorganization of affected cases inevitably takes some time, this discrete, exceptional event had a prolonged impact on delays.  
Thus, the difficulty is not noting the occurrence of a discrete, exceptional event, but rather establishing its effect over time. This difficulty cannot disregard the very nature of the discrete, exceptional event, which affected the system and not a particular case. 
It is possible, however, that a case was not affected by it, or was affected to a lesser degree. Indeed, if the parties were not ready to proceed, the effect of the pandemic becomes relative. In other words, a case may pass through the repercussions of the discrete exceptional event without being affected by it. For example, if during this period the case is being prepared, there may be no impact. 
This case is such an example and that is the first reason leading me to conclude that it is inappropriate to set a presumptive delay. The case could then [TRANSLATION] “benefit” from a presumptive delay even though it was not affected by the discrete, exceptional event. 
The second reason is the difficulty in establishing the duration of the repercussions. The parties raised the relevant aspects of this point in their notes. However, no observation adequately identifies the appropriate delay. I share the opinion expressed by the appellant in his notes in Rivera (File 500-10-007606-211), which emphasizes that [TRANSLATION] “it is logical to believe that, as time goes on, the impact of the pandemic will be felt less and less”. And the Court adds, as some parties have written, that this will vary from one judicial district to the next.
In this case, the appellant tried to assess this delay and indicated that [TRANSLATION] “the data adduced into evidence in this matter shows a median lengthening of the delays of 4 to 5 months in urban centres for the 12-month period following the reopening of the courts compared to 2019”. Seeking to establish the presumptive delay to be deducted for [TRANSLATION] “the period when the public health restrictions coupled with the backlog caused by the closure of society and the courts”, excluding the closure period which is necessarily deducted, the appellant suggests [TRANSLATION] “a presumptive delay of 7 months or more attributable to the pandemic, and in every case at least 5 months”. 
However, this case was only [TRANSLATION] “ready” well past that period. The case would have gone through this presumptive period while it was being [TRANSLATION] “prepared” for the trial.  
Last, the third reason concerns the consequences of establishing a presumptive delay on the law in force and the imbalance this would create. Upon reflection, I am not convinced that a constitutional right should be sacrificed in the name of a certain efficiency. Indeed, I am not convinced that a rebuttable presumptive delay would simplify things. It would merely reverse the burden of proof onto the accused’s shoulders. It would also artificially and uniformly increase the ceilings established in Jordan across judicial districts whereas realities can be different and in fact local actors can [TRANSLATION] “react” or have reacted differently to the discrete, exceptional circumstance noted.
Ultimately, it would be wiser to allow the parties to adduce the necessary evidence within the flexible framework of Jordan.
The effects in this case
In this case, the judge heard evidence on the impact of the public health measures on the progression of the files. She concluded that the evidence adduced was too general, unrelated to the specifics of the case, and depicted an overall vague situation. She also rejected the argument that the general delay due to the pandemic had any effect on the date of the trial, being of the view that the Crown was asking her to speculate.
In this respect, I note that the judge stated that the statistical evidence incongruously stops in 2019 and that a more complete historical snapshot would have made it possible to observe variations, which the witness who presented the statistical tables admitted. 
She could have added that the statistics presented concerned all criminal cases, without reference to the court before which they were heard. I cannot conclude that the judge’s assessment of the value of these statistics contains a clear and overriding error.
Other than the fact that a court of appeal owes deference to the trial judge’s assessment of the weight of the evidence, there is a larger issue with the appellant’s argument concerning the pandemic. The appellant declared that it was ready on May 27, 2021, that is, nearly 11 months after the courts reopened post-pandemic, and 3 more months passed before a trial date was scheduled. 
Ultimately, the evidence supported the judge’s conclusion that the file had progressed through the discrete exceptional event while it was in its preparation phase. The conduct of the proceeding does not make it possible to intervene on the assessment of the facts or on this conclusion. This ground of appeal is therefore dismissed.  
The defence’s responsibility for the delays
[bookmark: signet1]The conduct of the proceeding described above supports the judge’s conclusions about the lack of responsibility attributable to the defence. Moreover, the disclosure of the evidence did not end until March 3, 2021, a last trial book was provided on May 27, 2021, one month after the decision in a way [TRANSLATION] “authorizing” the consultation of the evidence by the respondents, and it was only then that the Crown declared that it was [TRANSLATION] “ready”. Therefore, it appears to me that the defence’s responsibility was limited, if not non-existent.
First, I note that “the defence will have directly caused the delay if the court and the Crown are ready to proceed, but the defence is not” (Jordan at para. 64; Rice at para. 160). 
Next, “[t]o be clear”, Jordan states that “defence actions legitimately taken to respond to the charges fall outside the ambit of defence delay” (Jordan at para. 65; Rice at para. 52).
Thus, the mere statement by the Crown that it was [TRANSLATION] “ready” did not automatically trigger the defence’s responsibility for the delay that followed. 
It is difficult to criticize the judge who considered that the police investigation had been ongoing for several months, even years, before the charges were laid, and that, in spite of everything, the disclosure of the evidence was laborious due in particular to the confidentiality requirements imposed by the appellant. 
If in September 2020, it was reasonable to require the respondents to elect a mode of trial for the charges laid in January 2020, they cannot be faulted for not doing so since they were now facing new charges and the disclosure of additional evidence. This justifies the defence’s conduct and, in any case, the appellant itself was not ready to proceed. 
It was not until October 2020, that is, 10 months after the first charges were laid, that the appellant asked the respondents to discuss the direction of the case, a task that was hampered by the fact that the appellant's confidentiality undertaking made it difficult for the respondents to review the evidence. Clearly, this was a positive initiative and should be encouraged, but a good part of this delay would be included in the delay required to lay the new charges in September. 
Later, in January 2021, the appellant accepted that the trial be held before a provincial court judge within the meaning of the Criminal Code. The file is silent on the verifications made to ensure that the trial could be held within the 18‑month ceiling.
At this point, the evidence establishes that the respondents informed the appellant that the trial was expected to last several weeks, maybe less if admissions were made. The appellant knew that the confidentiality undertaking made it difficult for the respondents to access the evidence, which compromised potential admissions. The appellant insisted on its confidentiality order and instituted a proceeding to have it respected. A judge largely ruled against the appellant, because although he imposed restrictions on the respondents’ ability to take possession of this evidence, the judge concluded that the respondents had to have unrestricted access to it, without direct supervision by their counsel. Last, the appellant knew that requests for an unredacted copy of the information had been made and would have to be answered.
The judge assessed the situation, and a court of appeal will not intervene lightly. The evidence disclosed was voluminous, but the disclosure lasted from January 31, 2020, until May 26, 2021. The judge concluded from the evidence that the defence had been diligent in analyzing this evidence. In addition, the judge considered the confidentiality undertaking that had generated debate and delays, and the redaction that had caused difficulties. In the judge’s view, the Crown’s process for disclosing evidence was deficient and caused the delays in dispute. 
I will not intervene on this issue and therefore I will dismiss this ground of appeal.
The complexity of the case
The appellant believes that the judge erred in not recognizing the complexity of the case, as evidenced by the trial book. As proof, the respondent also points to the numerous postponements requested by the defence to study the voluminous evidence. The respondents recall that the judge concluded that the level of complexity of the matter did not justify the time taken to resolve the issues with the disclosure of the evidence. They take the opposing view to the appellant’s argument by asserting that if the case was so complex, then the appellant demonstrated a flagrant lack of a prosecution plan given not only the piecemeal disclosure of the evidence, but the piecemeal laying of charges, and a stubbornness to maintain an impracticable confidentiality undertaking.
In Jordan, this category of exceptional circumstance is related to particularly or exceptionally complex cases as opposed to moderately complex ones (Jordan at para. 127; R. v. Williamson, [2016] 1 S.C.R. 741 at para. 23).
The conclusion that a case is particularly or exceptionally complex falls “well within the expertise of a trial judge” (Jordan at para. 79; R. v. Cody, [2017] 1 S.C.R. 659 at para. 64; Rice, at para. 98).
It is worth repeating that “[p]articularly complex cases are cases that, because of the nature of the evidence or the nature of the issues, require an inordinate amount of trial or preparation time such that the delay is justified” (Jordan at para. 77 [italics in the original]).
Clearly, the disclosure of voluminous evidence, the number of witnesses, or the nature of expert evidence, and charges covering a long period of time, a large number of charges and pre-trial applications, significant issues in dispute, or novel or complex legal issues are the non-exhaustive hallmarks of particularly complex cases and help to assess the nature of the issues raised (Jordan at para. 77).
The analysis to characterize the matter will rarely involve just one of these factors. The volume of disclosure is not always in itself a good indication of the complexity. This reality is increasing present in the most common cases. The analysis is different depending on whether the charges are the result of a long police investigation or a sudden arrest when the police investigation is starting and must necessarily continue.
As noted in Rice:
[TRANSLATION] 
[96] That being said, judges must determine whether the Crown “took reasonable available steps to avoid and address the problem before” the delay exceeds the ceiling: R. v. Jordan, [2016] 1 S.C.R. 631, para. 70. To this end, the choices the Crown does and does not make are relevant: R. v. Manasseri, 2016 ONCA 703, para. 367. The obligation is one of means, not result. The time which the Crown has to respond prior to reaching the ceiling obviously becomes an important element of the analysis: R. v. Jordan, [2016] 1 S.C.R. 631, para. 74.
[97] Beyond the indicators mentioned earlier, assessing the complexity of a case is not a matter of applying a single objective criterion, thus requiring both that judges draw on their experience to resolve the issue and also that courts of appeal show deference. Otherwise, the exercise will quickly revert to one of micro-calculations and subtle distinctions, an approach that, under the old framework, has exhausted the parties, the judges and the meaning of this constitutional protection.
[98] After having heard the parties, the judge is best situated to draw the distinction between a particularly complex case and a case which the Crown has unnecessarily made more complex or which the Crown insists on making more complex for no reason. The judge is also best situated to evaluate the reasonableness of defence preparation time and to deduct the time passed after the point beyond which the preparation is unnecessarily long.
…
[186] Moreover, I believe that the duration and quality of the police investigation are among the factors that should be considered in evaluating the degree of preparation needed from the Crown. In this case, the Crown benefits, in theory, from a period of time within which to plan and organize trial, which is not the case when the police investigation essentially begins with the filing of charges, as it did in Thanabalasingham. Judges must take this into account since, in the latter case, the police investigation may have complexities that will have repercussions on the particular complexity of the matter and on the trial being prepared: see, for example, R. v. St. Amand, 2017 ONCA 913, para. 88, where digital analysis of the seized computers was a challenge. It falls to judges to weigh such circumstances.
[187] This case illustrates how the scope and complexity of a police investigation are distinct from the complexity of the trial. The motion judge conceded that the case was, at best, moderately complex. In his view, the evidence was relatively “straight-forward”. Although experts would need to testify, the technical or scientific evidence was not complex. It was only due to the criminal organization charge and the appellant’s desire to link the tobacco smuggling operations to the Hells Angels that the volume of the evidence to be disclosed mounted due to the introduction of broader evidence related to drug and firearm crimes and, consequently, more motions to exclude this evidence.
R. c. Rice, 2018 QCCA 198 at paras. 97–98, 186–187. 
In this case, the judge determined that the complexity of the case did not justify the extra time noted. The absence of transcripts in the record is an obstacle to the analysis. Although the judgment could have been more complete, even if we acknowledge that the evidence was more complex than for an ordinary case, it must be understood that the analysis is based above all on the absence of “steps to mitigate the difficulties as much as possible” (Rice at para. 90). On this point, the appellant has not shown that the Court may intervene, and I therefore dismiss this last ground.
CONCLUSION
In short, it is undeniable that well [TRANSLATION] “prepared, the prosecution may undertake particularly complex proceedings that will justify exceeding the ceilings established by the Supreme Court and, like the Court of Appeal for Ontario, I agree that in such cases, the Crown should not be subjected to undue pressure to abandon a meritorious case or to accept all defence proposals for the sake of expediency” (Rice at para. 95 (references omitted).
In this case, however, the judge concluded that the Crown was, in a way, the author of its own demise and a review of the file does not justify overturning this conclusion.
Therefore, I would dismiss the appeal.
	

	
	

	
	MARTIN VAUCLAIR, J.A.



