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	Recess of the hearing.
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	Resumption of the hearing.
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	BY THE COURT: unanimous judgment rendered from the bench – see page 3.
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	Conclusion of the hearing.
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[1] X (hereinafter “the appellant”) appeals from a conviction rendered on January 8, 2024, by the Honourable Paul Grzela of the Court of Québec, Youth Division, District of [...], declaring him guilty of invitation to sexual touching against a person under the age of 16 years and of extorting her for the purpose of sexually assaulting her. The judge ordered a conditional stay of proceedings on the count of sexual assault.
[2] The complainant and the appellant, aged 13 and 14 and both in Secondary II, attended the same school. At trial, they acknowledged several facts, including that they had sexual relations. The issue was whether the complainant’s consent was vitiated by the fear of the appellant’s threats to again disclose intimate photos of her, which had already circulated among their schoolmates the previous year.
[3] The credibility of the appellant and that of the complainant were at the heart of this case.
[4] Where credibility is at issue, an error in the reasoning of the judge assessing it has an impact on an intangible aspect. The fairness of the trial is then at issue. This Court has often noted that the demonstration of an error in reasoning on this issue leads to an imbalanced and vague intellectual process, and its innocuousness generally becomes improbable (R. c. Ratt, 2024 QCCA 463 at para. 53; R. c. F.D., 2024 QCCA 100 at para. 14; R. c. Foomani, 2023 QCCA 232 at para. 92; R. c. Lessard, 2022 QCCA 1396; R. c. G.G., 2021 QCCA 1835; R. c. Fort Théagène, 2021 QCCA 637 at para. 44; LSJPA — 1521, 2015 QCCA 1229).
[5] The appellant states that the judge erred in assessing the evidence. The Court is of the view that the appellant is correct and that the appeal should be allowed. The judge clearly committed several errors in this case. The following are examples of this.
[6] The judge applied the rules concerning children’s testimony to the complainant because of her age. The judgment is explicit in this regard. However, he did not do this with respect to the appellant even though he was the same age. The judge therefore assessed the credibility of the appellant and that of the complainant on different bases, which nothing permits in the circumstances.
[7] With respect to the complainant’s testimony, the judge referred to the Supreme Court’s remarks on the assessment of children’s testimony, writing:
[TRANSLATION]
[136] In assessing the complainant’s testimony, the Court cannot simply disregard the fact that she was a young adolescent at the time of the events.
[137] Thus, the judge had to specifically assess the importance of the lack of details in this case on issues that could be considered secondary.
[Reference omitted.]
[8] While it was not incorrect to consider that age alone could affect the assessment of the complainant’s account, the judge did not apply the same caveat when he assessed the testimony of the appellant, even though he was the same age. Nothing suggests that his development or the passage of time has had less of an impact on his memory of the events.
[9] The principles set out by the Supreme Court apply to all witnesses, including the appellant (LSJPA — 2232, 2022 QCCA 1685 at para. 67).
[10] But there is more. It is clear that the judge did not apply the same standard when assessing their testimony. This bias is reflected in the judgment. The errors in his reasoning led the judge to a poor assessment of the evidence, and the outcome contributed to a miscarriage of justice (R. v. G.F., [2021] 1 S.C.R. 801 at paras. 100–101).
[11] On the one hand, the judge faulted the appellant for forgetting the name of the friend to whom he revealed that the complainant had fellated him, even though he remembered [TRANSLATION] “very well the details of the day the fellatio occurred” and, for the judge, that forgetfulness [TRANSLATION] “[did] not accord with the facts of the case”. The judge did not explain further why that friend’s name was central to the events or why it was anything other than a secondary element of the story. On the other hand, he excused the complainant and iterated that he could not fault her for problems regarding secondary elements. In addition, while excusing the complainant for not remembering whether she and the appellant [TRANSLATION] “followed each other” on a social network, the judge transformed that memory lapse into an element that enhanced her credibility; he wrote that this was an example of [TRANSLATION] “someone who did not want to embellish their version”.
[12] Thus, the judge’s concerns about the appellant forgetting a minor detail in his version, which he does not mitigate in light of the appellant’s age, contrast with the leniency of his assessment of the testimony of the complainant (who was characterized as a [TRANSLATION] “young adolescent”), which merited a particularized analysis.
[13] The Court is also of the view that the judge analyzed the evidence differently in assessing the parties’ accounts. For example, the judge noted that the appellant’s version of events was inconceivable because he stated that he and the complainant [TRANSLATION] “arranged to be alone at school before classes started”. In analyzing the complainant’s version, however, the judge deemed it positive that this same element (to which the complainant referred during her testimony) was confirmed by the appellant. The logic is difficult to follow. A fact cannot simultaneously be inconceivable when assessing the appellant’s version and confirm the probative value of the complainant’s version.
[14] Last, it must be noted that the judge did not resolve a very problematic element of the testimony of a friend of the protagonists at the time, whom he characterized as an [TRANSLATION] “independent witness”. Indeed, the witness explained that he has not been friends with the appellant since he was in CEGEP.
[15] That witness, who was very close with the complainant for several years after the events, recounted that she told him clearly and in confidence that [TRANSLATION] “she performed fellatio on X when they were in Secondary II. And she told me she had consented”. In her testimony, the complainant simply stated that she [TRANSLATION] “did not mention the fact that it was non-consensual”, which does not answer whether she said that she had given consent. Because of this, the witness’s response that the complainant told him she had consented remains uncontradicted. If one is to understand the complainant’s response as meaning that she did not mention consent to him or that she told him she had consented, this is a contradiction that the judge should have resolved.
[16] The judge summarized that witness’s testimony as [TRANSLATION] “confirm[ing] the complainant’s testimony that she told him she had performed fellatio on the accused and that she never mentioned that it was non-consensual”. He then concluded that this witness [TRANSLATION] “did not provide any indicative element that adds to or takes away from the analysis of the evidence”. The handling of that testimony was at best confused, but since it pertains to a fundamental aspect, it was up to the judge to “resolve confused and contradictory evidence on a key issue, unless the basis of the trial judge’s conclusion is apparent from the record, even without being articulated” (R. v. Sheppard, [2002] 1 S.C.R. 869 at para. 55).
[17] The judge attributed the complainant’s words to the witness, which incorrectly resolved the clear contradiction on a key issue (consent), as the contradiction to be resolved does not relate to what she allegedly told the witness, but is between what she said at the time and what she stated at trial.
[18] That said, it is true that the judge’s analysis was not limited to these examples and that he set out other reasons for not believing the appellant’s testimony. His conclusions were all based on an assessment of credibility that, as stated above, was tainted by unreasonable bias. In these circumstances, the appellant is entitled to a new trial.
FOR THESE REASONS, THE COURT:
[19] ALLOWS the appeal;
[20] SETS ASIDE the conviction;
[21] ORDERS that a new trial be held.
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