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	REASONS OF BACHAND, J.A.

	

	


The appellant appeals against a Superior Court judgment dismissing its application for recognition and enforcement of a Florida judgment (i) condemning the respondents 8894132 Canada Inc. and 8895791 Canada Inc. to pay it US$4,392,640.24 with interest at a rate of 4.25%, and (ii) condemning the respondent Apelian to pay it US$1,500,000.[footnoteRef:1] [1: 	TCA Global Credit Master Fund c. Apelian, 2023 QCCS 4924 (“judgment under appeal”).] 

I.	Background
The dispute arises from a loan in February 2014 from the appellant, a corporation incorporated in the Cayman Islands, to Groupe Mercator Transport US, Inc. (“GMT”), a US subsidiary of a Quebec corporation operating in the international transportation and logistics industry. The respondents, who are all domiciled in Quebec, intervened as guarantors, however, Mr. Apelian’s liability was limited to US$1,500,000. The relevant contracts all contained clauses subjecting them to Nevada law.
In June 2017, the appellant instituted an action in Quebec against the respondents for repayment of the loan. In answer, the respondents argued, first, that the contracts underlying the dispute were null on the grounds of fraud, and, second, that Quebec courts lack jurisdiction because the forum selection clauses in those contracts conferred exclusive jurisdiction to the courts in Florida. On this last point, the appellant countered that the clauses could not apply given the debate surrounding the validity of the contracts in which they were contained. The argument did not convince the Superior Court which, in September 2017, granted the respondents’ declinatory exception.[footnoteRef:2] In July 2018, that judgment was upheld on appeal.[footnoteRef:3] [2: 	TCA Global Credit Master Fund c. 8894132 Canada Inc., 2017 QCCS 4146.]  [3: 	TCA Global Credit Master Fund c. 8894132 Canada inc., 2018 QCCA 1132.] 

In January 2019, the appellant instituted an action in Florida against GMT and the respondents for repayment of the loan. They responded with a written defence and filed a cross-application. Among other things, the respondents argued that their consent to the guarantee agreements was vitiated by the appellant’s fraudulent misrepresentations. The appellant replied by seeking the summary dismissal of the defence and the cross-application.
On January 5, 2021, a Florida court agreed with the appellant. In doing so, it dismissed the defence based on fraud insisting on the fact that the respondents had validly waived that ground in the waiver clauses included in the contracts entered into in 2014. The clauses at issue, of which the first two appeared in the loan agreement and the third in the guarantee agreements, read as follows:
13.4 WAIVER OF DEFENSES. THE CREDIT PARTIES AND THE INDIVIDUAL GUARANTORS WAIVE EVERY PRESENT AND FUTURE DEFENSE, CAUSE OF ACTION, COUNTERCLAIM OR SETOFF WHICH THE CREDIT PARTIES OR THE INDIVIDUAL GUARANTOR[S] MAY HAVE AS OF THE CLOSING DATE TO ANY ACTION BY LENDER IN ENFORCING THIS AGREEMENT AND THE OTHER LOAN DOCUMENTS. THE CREDIT PARTIES AND THE INDIVIDUAL GUARANTORS WAIVE ANY IMPLIED COVENANT OF GOOD FAITH AND RATIFY AND CONFIRM WHATEVER LENDER MAY DO PURSUANT TO THE TERMS OF THIS AGREEMENT AND THE OTHER LOAN DOCUMENTS AS THE CLOSING DATE. THIS PROVISION IS A MATERIAL INDUCEMENT FOR LENDER GRANTING ANY FINANCIAL ACCOMMODATION TO BORROWER.
13.21 Release. In consideration of the mutual promises and covenants made herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, and intending to be legally bound hereby, the Credit Parties and the Individual Guarantors hereby agree to fully, finally and forever release and forever discharge and covenant not to sue Lender and/or and its parent companies, subsidiaries, affiliates, divisions and their respective attorneys, officers, directors, agents, shareholders, members, employees, predecessors, successors, assigns, personal representatives, partners, heirs and executors from any and all debts, fees, attorneys’ fees, liens, costs, expenses, damages, sums of money, accounts, bonds, bills, covenants, promises, judgments, charges, demands, claims, causes of action, suits, liabilities, expenses, obligations or contracts of any kind whatsoever, whether in law or in equity, whether asserted or unasserted, whether known or unknown, fixed or contingent, under statute or otherwise, from the beginning of time through the Closing Date, including, without limiting the generality of the foregoing, any and all claims relating to or arising out of any financing transactions, credit facilities, debentures, security agreements, and other agreements including, without limitation, each of the Loan Documents, entered into by the Credit Parties and the Individual Guarantors with Lender and any and all claims that the Credit Parties and the Individual Guarantors does not know or suspect to exist, whether through ignorance, oversight, error, negligence, or otherwise, and which, if known, would materially affect their decision to enter into this Agreement or the related Loan Documents.
[…] Waiver. Except as otherwise provided herein or in any of the Loan Documents, Guarantor waives notice of acceptance of this Guaranty and notice of the Liabilities and waives notice of default, non-payment, partial payment, presentment, demand, protest, notice of protest or dishonor, and all other notices to which Guarantor might otherwise be entitled or which might be required by law to be given by Lender. Guarantor waives the right to any stay of execution and the benefit of all exemption laws, to the extent permitted by law, and any other protection granted by law to guarantors, now or hereafter in effect with respect to any action or proceeding brought by Lender against it. Guarantor may have at any time against Borrower or any other party liable to Lender.
[Capital letters and underlining in original; verbatim transcript.]
Respondent Apelian reacted by applying for the review of the judgment dated January 5, 2021. That application was dismissed on May 2, 2021.
The proceeding continued and the Florida court rendered two more judgments. The first, dated September 10, 2021, established the appellant’s right to repayment. The second, rendered on October 19, 2021, specified the amounts to be paid by the respondents.
The respondents appealed a few weeks later. The appeal was dismissed on December 29, 2022, and on February 10, 2023, the judgment dated October 19, 2021, became final.
In March 2023, the appellant filed its application in Superior Court for recognition and enforcement of the judgment dated October 19, 2021.
Mr. Apelian, the only respondent who participated in the proceedings, contested that application on the ground that the waiver clauses on which the Florida court relied were [TRANSLATION] “contrary to public order in Quebec”[footnoteRef:4] in that they [TRANSLATION]  “deprived, in advance, a contracting party of all their rights under the Civil Code of Québec, Quebec statutory law, and the Charter of human rights and freedoms”.[footnoteRef:5] Mr. Apelian also alleged that the clauses exclude in advance, and for the future, the duty to act in good faith and any cause of action, including those related to fraud.[footnoteRef:6] He therefore considered those provisions [TRANSLATION] “contrary to the legal and philosophical foundations of Quebec civil law, and therefore contrary to public order”.[footnoteRef:7] He was of the view that, pursuant to art. 3155(3) and (5) CCQ, the judgment dated October 19, 2021, must not be recognized and enforced: [4: 	Defendant Jean-Pierre Apelian’s particularized grounds of contestation against the Judicial Application originating a proceeding for recognition and enforcement of a decision rendered outside of Québec, October 2, 2023, A.B., vol. 2, p. 86.]  [5: 	Id., para. 30.]  [6: 	Id., para. 31.]  [7: 	Id., para. 33.] 

	3155. A decision rendered outside Québec is recognized and, where applicable, declared enforceable by the Québec authority, except in the following cases:
	3155. Toute décision rendue hors du Québec est reconnue et, le cas échéant, déclarée exécutoire par l’autorité du Québec, sauf dans les cas suivants : 

	(1) the authority of the State where the decision was rendered had no jurisdiction under the provisions of this Title;
	1° L’autorité de l’État dans lequel la décision a été rendue n’était pas compétente suivant les dispositions du présent titre;

	(2) the decision, at the place where it was rendered, is subject to an ordinary remedy or is not final or enforceable;
	2° La décision, au lieu où elle a été rendue, est susceptible d’un recours ordinaire, ou n’est pas définitive ou exécutoire;

	(3) the decision was rendered in contravention of the fundamental principles of procedure;
	3° La décision a été rendue en violation des principes essentiels de la procédure;

	(4) a dispute between the same parties, based on the same facts and having the same subject has given rise to a decision rendered in Québec, whether or not it has become final, is pending before a Québec authority, first seized of the dispute, or has been decided in a third State and the decision meets the conditions necessary for it to be recognized in Québec;
	4° Un litige entre les mêmes parties, fondé sur les mêmes faits et ayant le même objet, a donné lieu au Québec à une décision passée ou non en force de chose jugée, ou est pendant devant une autorité québécoise, première saisie, ou a été jugé dans un État tiers et la décision remplit les conditions nécessaires pour sa reconnaissance au Québec;

	(5) the outcome of a foreign decision is manifestly inconsistent with public order as understood in international relations;
	5° Le résultat de la décision étrangère est manifestement incompatible avec l’ordre public tel qu’il est entendu dans les relations internationales;

	(6) the decision enforces obligations arising from the taxation laws of a foreign State.
	6° La décision sanctionne des obligations découlant des lois fiscales d’un État étranger.

	
	[Emphasis added.]


II.	Judgment under appeal
At the appellant’s request, the trial judge began her analysis by recalling the applicable legal framework. She explained, citing the comments of the Minister of Justice,[footnoteRef:8] that art. 3155 CCQ [TRANSLATION] “seeks to foster recognition and enforcement of foreign judgments in the spirit of international comity”.[footnoteRef:9] Relying on Lépine,[footnoteRef:10] she noted that [TRANSLATION] “unless an exception applies, any foreign authority must be recognized”.[footnoteRef:11] She then recalled the teachings in R.S.[footnoteRef:12] concerning the public order exception codified in art. 3155(5) CCQ:  [8: 	Ministère de la Justice du Québec, Commentaires du ministre de la Justice, vol. II, Québec, Publications du Québec, 1993, art. 3155.]  [9: 	Judgment under appeal, para. 18.]  [10:    Canada Post Corp. v. Lépine, 2009 SCC 16.]  [11: 	Judgment under appeal, para. 18.]  [12: 	R.S. v. P.R., 2019 SCC 49.] 

[TRANSLATION]
· “what must be analyzed is the outcome of the foreign decision, not the laws of the foreign jurisdiction”;[footnoteRef:13] [13: 	Id., para. 52.] 

· “the purpose is not to instruct the foreign authorities in their own law”;[footnoteRef:14] [14: 	Ibid.] 

· “the Quebec court’s role is limited to ensuring that a foreign decision is not enforced if the decision’s outcome would be so inconsistent with certain of the underlying values of the Quebec legal system as to be incapable of being incorporated into it”;[footnoteRef:15] [15: 	Ibid.] 

· “it is inappropriate to see art. 3155(5) CCQ as requiring that the court consider the merits of the decision or of the foreign law”, which confirms, among other things, art. 3158 CCQ, which bars the court seized of an application for recognition and enforcement from “considering the merits/procéder à l’examen au fond” of the foreign judgment concerned;[footnoteRef:16] [16: 	Ibid.] 

· “the requirement of consistency with public order simply means that the court must ensure that the solution provided by the foreign judgment can be harmoniously incorporated into the legal order of the Quebec forum”;[footnoteRef:17] [17: 	Ibid.] 

· “public order as understood in international relations is generally more limited than its domestic law counterpart” so the issue is whether the outcome of the foreign judgment “runs counter to the moral, social, economic or even political conceptions that underpin Quebec’s legal order”;[footnoteRef:18] [18: 	Id., para. 53.] 

· this inconsistency “must be serious, and it must be assessed in concrete terms in order to determine whether the incorporation of the outcome [of the foreign judgment] into Quebec’s legal order does in fact give rise to that conflict of conceptions”.[footnoteRef:19] [19: 	Ibid.] 

Next, the judge examined the validity of the disputed waiver clauses from the point of view of domestic public order. She noted that the duties to act fairly and in good faith are an integral part of public order and limit contractual freedom in Quebec law.[footnoteRef:20] She recalled that in Quebec, a clause whereby a contracting party waives their duty to act in good faith in advance is illegal and of no effect. These observations led her to conclude that the clauses invoked by the appellant are contrary to domestic public order. [20: 	In support of this, she relied on the work of Professor Karim: Vincent Karim, Les obligations, 5th ed., vol. 1 (“Articles 1371 à 1496”), Montreal, Wilson & Lafleur, 2020, p. 128 (No. 3030).] 

The judge then examined more specifically to the public order exception codified in art. 3155(5) CCQ.
She began by clarifying the outcome of the judgment dated October 19, 2021. In her view, it was more than a mere condemnation of the sureties to reimburse a lender following the debtor’s default. She emphasized that the effect of the judgment was to [TRANSLATION] “allow the enforcement of a contract whose conditions of formation cannot be challenged even on grounds of fraudulent or dishonest acts, or the other party’s bad faith, which vitiated consent.[footnoteRef:21] She added:[footnoteRef:22]  [21: 	Judgment under appeal, para. 29.]  [22: 	Id., para. 30.] 

[TRANSLATION]
[bookmark: _Hlk213752092][bookmark: _Hlk214481216]This means that by recognizing the Florida judgment, we admit the validity of the waiver of a party to raise any cause of nullity of the contract, including fraud by the other party, even though the waiver itself may have been obtained by way of this fraud.
The judge then examined this outcome’s consistency with public order as understood in international relations.
 Relying on the work of Professor Lefebvre,[footnoteRef:23] she concluded that [TRANSLATION] “preventing a party from invoking the wrongful acts of the other party that were unknown to them when the contract was formed, when the party would not have contracted but for those wrongful acts, runs counter to the moral values of contractual honesty, fairness, and justice that underpin the law of obligations”.[footnoteRef:24]  [23: 	Brigitte Lefebvre, “Liberté contractuelle et justice contractuelle: Le rôle accru de la bonne foi comme norme de comportement”, (2000) 129 Développements récents en droit des contrats 49.]  [24: 	Judgment under appeal, para. 31.] 

She added, relying this time on the teachings of authors Baudouin and Jobin,[footnoteRef:25] that the duties to act fairly and in accordance with the requirement of good faith are now [TRANSLATION] “fundamental” general principles[footnoteRef:26] likely to limit contractual freedom, not only in Quebec, but also in France, and in light of transnational normative instruments such as the United Nations Convention on Contracts for the International Sale of Goods,[footnoteRef:27] the UNIDROIT Principles of International Commercial Contracts,[footnoteRef:28] or the Principles of European Contract Law.[footnoteRef:29] [25: 	Jean-Louis Baudouin and Pierre-Gabriel Jobin, Les obligations, 7th ed., Cowansville, Yvon Blais, 2013, p. 222 (No. 132).]  [26: 	Judgment under appeal, para. 32.]  [27: 	November 4, 1980, 1489 U.N.T.S. 79, which came into force on January 1, 1988.]  [28: 	International Institute for the Unification of Private Law (UNIDROIT), UNIDROIT Principles of International Commercial Contracts — 2016, 4th ed., Rome, 2016.]  [29: 	Commission on European Contract Law, Principles of European Contract Law, Paris, Société de législation comparée, 2003. See also https://www.law.kuleuven.be/personal/mstorme/PECL.html.] 

After recalling the importance of punishing any fraud or dishonesty, the judge noted the inconsistency between a foreign judgment that allows a party to profit from their own fraud, on the one hand, and public order as it is understood in international relations, on the other hand.[footnoteRef:30] [30: 	The judge relies here on: José Vidal, Essai d’une Théorie générale de la fraude en droit français : le principe “fraus omnia corrumpit”, Paris, Librairie Dalloz, 1957, p. 386; Landreville v. Town of Boucherville, [1978] 2 S.C.R. 801, p. 814; Droit de la famille — 171197, 2017 QCCA 861, para. 99.] 

She concluded her analysis by stating:
[TRANSLATION]
[35]	The Court finds that the condemnation of Apelian based on the waiver and release clauses preventing him from invoking against TCA its misrepresentations, fraudulent conduct, and bad faith, which allegedly vitiated his consent, is manifestly inconsistent with public order as understood in international relations. This condemnation reveals a significant divergence in legal and social conceptions with regard to the conduct expected of contracting parties in the legal order of the Quebec forum.
[36]	That conclusion on Apelian’s application for homologation prevents the recognition by default of the judgment against the two Canada Inc. corporations. The condemnation of the Canada Inc. corporations by the Florida court was based on the same legal reasoning and the same contractual clauses as it was for Apelian. Accordingly, the effects of the judgment are necessarily the same and its incorporation into Quebec law is therefore also inconsistent.
[Emphasis added.]
III.	Analysis
The appellant argues that the trial judge committed several errors in applying art. 3155 CCQ. The judge’s first error was to lose sight of the fact that her analysis should focus on the outcome of the judgment dated October 19, 2021, without reexamining the merits of the dispute. Moreover, she erred in applying the public order exception without any evidence regarding the values underpinning the international legal order, and this error led her to grant undue importance to Quebec’s domestic public order. Last, the judgment under appeal disregards the fact that the respondents had many opportunities to be heard during the Florida proceeding. The judge erred, therefore, in suggesting that they had been prevented from presenting their grounds with respect to the appellant’s allegedly fraudulent and dishonest behaviour.
A. The judgment dated October 19, 2021, was not rendered in contravention of the fundamental principles of procedure within the meaning of art. 3155(3) CCQ
At the outset, it is worthwhile noting that the real issues in this appeal concern the public order exception and not the procedural fairness exception.
Indeed, it is clear that the judgment dated October 19, 2021, was not rendered “in contravention of the fundamental principles of procedure/en violation des principes essentiels de la procédure” within the meaning of art. 3155(3) CCQ. This exception covers foreign judgments rendered following a fraudulent process[footnoteRef:31] or that violate [TRANSLATION] “certain broad principles, such as the right to be summoned before the trial, the right to assert one’s grounds”,[footnoteRef:32] or even  [TRANSLATION] “adequate representation of the defendant before the foreign court.[footnoteRef:33] However, the respondents, who insisted that the appellant’s action proceed in Florida rather than in Quebec, had an opportunity to be heard and to raise their grounds of defence, not just once, but four times: by filing their defence and cross-application; by contesting the application for summary dismissal of their defence and cross-application; by seeking the review of the judgment summarily dismissing their defence and cross-application; then by appealing from the judgment dated October 19, 2021. Nothing suggests that the respondents were not adequately represented or that the process was tainted by a procedural irregularity. [31:  	H. Patrick Glenn, “Droit international privé”, in Barreau du Québec et Chambre des notaires du Québec, La réforme du Code civil, vol. 3, “Priorités et hypothèques, preuve et prescription, publicité des droits, droit international privé, dispositions transitoires”, Sainte-Foy, Presses de l’Université Laval, 1993, 671, p. 733 (No. 104); Droit de la famille — 08689, 2008 QCCA 549; Droit de la famille — 24102, 2024 QCCA 111.]  [32: 	H. Patrick Glenn, “Droit international privé”, in Barreau du Québec et Chambre des notaires du Québec, La réforme du Code civil, vol. 3, “Priorités et hypothèques, preuve et prescription, publicité des droits, droit international privé, dispositions transitoires”, Sainte-Foy, Presses de l’Université Laval, 1993, 671, p. 733 (No. 104). See also: Canada Post Corp. v. Lépine, 2009 SCC 16, para. 44; Canfield Technologies inc. c. Servi-Metals Canada inc., 1999 CanLII 10839 (S.C.), para. 17, application to dismiss appeal granted, October 18, 1999, No. 500-09-008657-991; Society of Lloyd’s v. Alper, 2006 QCCS 1203, para. 77, aff’d in Alper c. Society of Lloyd’s, 2007 QCCA 1321; Jeffrey A. Talpis and Jean-Gabriel Castel, “Le Code civil du Québec – Interprétation des règles du droit international privé”, in La réforme du Code civil, vol. 3, “Priorités et hypothèques, preuve et prescription, publicité des droits, droit international privé, dispositions transitoires”, Québec, Presses de l’Université Laval, 801, p. 913 (No. 471); Sylvette Guillemard and Van Anh Ly, Éléments de droit international privé québécois, Montreal, Yvon Blais, 2019, p. 63 and 102.]  [33: 	Société canadienne des postes c. Lépine, 2007 QCCA 1092, para. 70, citing Gérald Goldstein and Ethel Groffier, Droit international privé, t. I “Théorie générale”, Cowansville, Yvon Blais, 1998, p. 404 (No. 167); Hocking c. Haziza, 2008 QCCA 800, para. 114, aff’d in Canada Post Corp. v. Lépine, 2009 SCC 16. See also Jeffrey Talpis, “If I am from Grand-Mère, Why am I Being Sued in Texas?”: Responding to Inappropriate Foreign Jurisdiction in Quebec-United States Crossborder Litigation, Montreal, Thémis, 2001, p. 174-175.] 

It is true that the respondents complain that the Florida courts never ruled on the merits of their defence concerning a defect of consent related to the allegedly fraudulent conduct of the appellant. This, however, is not due to any procedural shortcoming or irregularity. Rather, it is due to the fact that the Florida courts concluded that the respondents’ defence was clearly unfounded with respect to the waiver clauses in the loan agreement and the guarantee agreements they signed.
The trial judge correctly understood this distinction because her analysis focused on the public order exception codified in art. 3155(5) CCQ. Let us now examine whether in doing so, she committed reviewable errors by applying it to the circumstances of this case.
B. Did the judge err in reexamining the judgment dated October 19, 2021, on the merits rather than limiting her analysis to its outcome?
The appellant’s main argument is that in applying the public order exception, the judge reexamined the merits of the judgment dated October 19, 2021, when she should have limited her analysis to the judgment’s outcome. This error is determinative because the outcome of the judgment was simply to force the respondents to pay certain amounts pursuant to a very ordinary commercial transaction, that is, a loan secured by guarantees, which in no way contravenes public order as understood in international relations. The appellant is also of the view that the judge reached that conclusion at the beginning of her analysis, when she wrote:[footnoteRef:34] [34: 	Judgment under appeal, para. 27.] 

[TRANSLATION]
It is true that the effect of the judgment dated October 19, 2021, was to condemn the guarantor to repay the creditor in the context of a loan, a disbursement, and the debtor’s default. None of this is shocking.
According to the appellant, however, the judge should have limited herself to that observation instead of extending her analysis to the nature and effect of the disputed waiver clauses. In doing so, she violated the prohibition against examining the judgment on the merits.
The appellant is clearly correct in stating that when called upon to apply the public order exception, the Court must limit its analysis to the outcome of the foreign judgment while refraining from examining it on the merits. Articles 3155(5) and 3158 CCQ are clear on this point, which has been consistently noted in the scholarly commentary[footnoteRef:35] and the case law.[footnoteRef:36] [35: 	See e.g.: H. Patrick Glenn, “Droit international privé”, in Barreau du Québec et Chambre des notaires du Québec, La réforme du Code civil, vol. 3, “Priorités et hypothèques, preuve et prescription, publicité des droits, droit international privé, dispositions transitoires”, Sainte-Foy, Presses de l’Université Laval, 1993, 671, p. 764 (No. 106); Gérald Goldstein and Ethel Groffier, Droit international privé, vol. I, “Théorie générale”, Cowansville, Yvon Blais, 1998, p. 396-400 (No. 166); Claude Emanuelli, Droit international privé québécois, 3rd ed., Montreal, Wilson & Lafleur, 2011, p. 176 (No. 299); Sylvette Guillemard and Van Anh Ly, Éléments de droit international privé québécois, Montreal, Yvon Blais, 2019, p. 64-65 and p. 103-104; Patrick Ferland and Guillaume Laganière, “Le droit international privé” in École du Barreau (ed.), Collection de droit 2024-2025, vol. 7, “Contrats, sûretés, publicité des droits et droit international privé”, Montreal, CAIJ, 2024, p. 321 and p. 328-329; Harith Al-Dabbagh, “Le juge québécois face au divorce islamique: comment prévenir les divorces ‟boiteux” internationaux?”, (2020) 33 R.Q.D.I.. 25, p. 43 et seq.; Gérald Goldstein, “Principes généraux et conditions générales de reconnaissance et d’exécution”, in Pierre-Claude Lafond (ed.), JurisClasseur Québec, coll. “Droit civil”, vol. “Droit international privé”, fasc. 10, Montreal, LexisNexis, 2012 (looseleaf, June 2025 update), para. 72 et seq.]  [36: 	See e.g.: R.S. v. P.R., 2019 SCC 49, para. 52; Eurobank Ergasias S.A. v. Bombardier inc., 2024 SCC 11, paras. 102-103.] 

The Court notes, however, that the appellant’s interpretation of the notion of outcome is overly narrow when he asks the Court to conclude that the judgment dated October 19, 2021, merely condemned the respondents to pay certain amounts under a guaranteed loan. If his reasoning were accepted, it would then follow that art. 3155(5) CCQ could not apply to a foreign judgment condemning a debtor to repay a loan on the basis of discriminatory contractual terms and conditions related to grounds such as race, ethnic origin, or religion. The same would be true for a judgment condemning a mandator to pay their mandatary professional fees owing under a contract to facilitate the international sale of prohibited weapons. Clearly, such outcomes would be intolerable.
It is true that the public order exception derogates from the general principle facilitating the recognition and enforcement of foreign judgments[footnoteRef:37] and, for that reason, it is to be strictly applied.[footnoteRef:38] Care must be taken, however, to avoid narrowing its scope to the point of compromising its role as a check against judgments whose recognition and enforcement in Quebec would likely cause serious injustice or violate fundamental norms. [37: 	“In accordance with the aim of facilitating the free flow of international trade, art. 3155 C.C.Q. establishes the principle that a decision rendered outside Quebec will generally be recognized and declared enforceable in the province” (Barer v. Knight Brothers LLC, 2019 SCC 13, para. 23). See also Canada Post Corp. v. Lépine, 2009 SCC 16, para. 22; Mutual Trust Company c. St-Cyr, 1996 CanLII 6010 (C.A.), paras. 30-31.]  [38: 	Gérald Goldstein, “Principes généraux et conditions générales de reconnaissance et d’exécution”, in Pierre-Claude Lafond (ed.), JurisClasseur Québec, coll. “Droit civil”, vol. “Droit international privé”, fasc. 10, Montreal, LexisNexis, 2012 (looseleaf, June 2025 update, para. 72); Directv Inc. v. Scullion, 2002 CanLII 27406 (Que. S. C.), para. 24.] 

In the Court’s view, for the purposes of the application of the public order exception, the outcome of a foreign judgment cannot be analyzed solely on the content of its conclusions. Rather, its concrete effects, assessed according to the circumstances of the case, must be considered. This approach is consistent with the one favoured by authors Ferland and Laganière:[footnoteRef:39] [39: 	Patrick Ferland and Guillaume Laganière, “Le droit international privé” in École du Barreau (ed.), Collection de droit 2024-2025, vol. 7, “Contrats, sûretés, publicité des droits et droit international privé”, Montreal, CAIJ, 2024, p. 328 (note 525).] 

[TRANSLATION]
In our opinion, ... the restrictive nature of review by the Quebec court must not be exaggerated, or the order rendered by the foreign authority must not be fully dissociated from the reasoning underpinning it. For example, a Quebec court could, in our view, refuse to recognize a decision giving effect to a contract whose object is contrary to international public order (for example, a contract whose object is to corrupt a foreign public official), even if the decision merely condemned a party to pay a sum of money. Although it could be claimed that the outcome of the decision is merely a monetary condemnation (which is not per se contrary to public order), it is clear that the real outcome of the decision should instead be seen as giving effect to an agreement contrary to international public order.
[Emphasis added.]
[bookmark: _Hlk213752120]The trial judge was therefore right not to limit herself to the conclusions of the judgment dated October 19, 2021, and to find that its outcome was to give effect to [TRANSLATION] “the waiver of a party to raise any cause of nullity of the contract, including fraud by the other party, even though the waiver itself may have been obtained by way of this fraud”.[footnoteRef:40] [40: 	Judgment under appeal, para. 30.] 

The next question is whether she committed a reviewable error in finding that this outcome is manifestly inconsistent with public order as understood in international relations.
C. Did the judge commit a reviewable error in finding that the outcome of the judgment dated October 19, 2021, is manifestly inconsistent with public order as understood in international relations?
As discussed above, the appellant mainly criticizes the judge for having applied the public order exception without any evidence of the values underpinning the international legal order, and that error led her to place undue importance on Quebec’s domestic public order.
1. The nature of public order as understood in international relations
At the outset, the Court notes that the appellant’s position is based on a mistaken premise about the nature of public order as understood in international relations. Indeed, that public order is not composed of norms that are extraneous to Quebec’s legal order, the content of which would have to be proven by the party invoking art. 3155(5) CCQ. As the Supreme Court noted in R.S. — concurring with the commentary on this point,[footnoteRef:41]— public order as understood in international relations is composed of norms reflecting “the moral, social, economic or even political conceptions that underpin Quebec’s legal order”.[footnoteRef:42] [41: 	H. Patrick Glenn, “Droit international privé”, in Barreau du Québec et Chambre des notaires du Québec, La réforme du Code civil, vol. 3 “Priorités et hypothèques, preuve et prescription, publicité des droits, droit international privé, dispositions transitoires”, Sainte-Foy, Presses de l’Université Laval, 1993, 671, p. 682 (No.10) ([TRANSLATION] “[t]he definition of public order as understood in international relations can be found in the fundamental legal principles of the law of the forum, in particular the principles enshrined in the Quebec and Canadian Charters of human rights and freedoms” [Emphasis added.]); Jeffrey A. Talpis and Jean-Gabriel Castel, “Le Code civil du Québec–Interprétation des règles du droit international privé”, in La réforme du Code civil, vol. 3, “Priorités et hypothèques, preuve et prescription, publicité des droits, droit international privé, dispositions transitoires”, Québec, Presses de l’Université Laval, 801, p. 824, where the authors state that it is indeed the [TRANSLATION] “Quebec international public order” [Emphasis added.]; Sylvette Guillemard and Van Anh Ly, Éléments de droit international privé québécois, Montréal, Yvon Blais, 2019, p. 62, where the authors state that the public order exception [TRANSLATION] “does not require that all mandatory domestic rules be followed, just the fundamental principles that Quebec society requires be respected, including in international and transnational relations” [Emphasis added.]. See also Office de révision du Code civil, Rapport sur le Code civil du Québec, vol. 2, t. 2 (books 5 to 9), Québec, Éditeur officiel du Québec, 1977, p. 987 and 1009.]  [42: 	R.S. v. P.R., 2019 SCC 49, para. 53 [Emphasis added.].] 

It is interesting to note that both normative instruments drawn upon by the legislature to draft art. 3155 CCQ[footnoteRef:43] are to the same effect. The first, the Convention of 1 February 1971 on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters adopted under the auspices of the Hague Conference on Private International Law,[footnoteRef:44] provides that the recognition or enforcement of a foreign judgment may be refused if it is “manifestly incompatible with the public policy  of the State addressed“.[footnoteRef:45] The second, the 1987 Swiss Federal Act on Private International Law,[footnoteRef:46] provides that “[r]ecognition of a foreign decision must be denied in Switzerland if such decision is manifestly incompatible with Swiss public policy”.[footnoteRef:47] [43: 	Ministère de la Justice, Commentaires du ministre de la Justice: Le Code civil du Québec, t. 2, Québec, Publications du Québec, 1993, p. 2015.]  [44: 	August 20, 1979, 1144 U.N.T.S. 1979, which came into force on February 1, 1971. See https://www.hcch.net/en/instruments/conventions/full-text/?cid=78.]  [45: 	Id., paragraph 5(1) [Emphasis added].]  [46: 	December 18, 1987. See https: //www.fedlex.admin.ch/eli/cc/1988/1776_1776_1776/en.]  [47: 	Para. 1 of art. 27 [Emphasis added].] 

A similar approach prevails in common law jurisdictions, where the public policy exception denies the recognition or enforcement of “a foreign judgment that is founded on a law contrary to the fundamental morality of the Canadian legal system”.[footnoteRef:48] Moreover, the recent Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters, which was also adopted under the auspices of the Hague Conference on Private International Law[footnoteRef:49] and is in force in 30 States, almost all members of the European Union, is along the same lines: recognition or enforcement of a foreign judgment may be refused if it is “manifestly incompatible with the public policy of the requested State”.[footnoteRef:50] [48: 	Beals v. Saldanha, 2003 SCC 72, para. 72 [Emphasis added].]  [49: 	July 2, 2019, 58036 U.N.T.S. 5, which came into force on September 1, 2023. See https://www.hcch.net/en/instruments/conventions/specialised-sections/judgments.]  [50: 	Id., art. 7(1)(c) [Emphasis added]. In that article, it is also understood that the public policy at issue is composed uniquely of the rules of the requested State that are considered mandatory in international situations: see to similar effect, Francisco Garcimartin and Geneviève Saumier, Explanatory Report on the Convention of 2 July 2019 on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters, The Hague, Hague Conference on Private International Law, 2020, p. 125-126 (No. 262-264).] 

In short, the public order referred to in art. 3155(5) CCQ is not an actual international public order composed of norms that reflect principles and values universally recognized as fundamental. It is instead a subcategory of Quebec public order, composed of domestic norms, but important to the point that they are viewed as imperative to any legal situation with foreign elements, despite the courtesy Quebec generally shows to foreign law that differs from Quebec law.[footnoteRef:51] [51: 	That courtesy explains why, as a general rule, it is not for Quebec courts to “instruct the foreign authorities in their own law” (R.S. v. P.R., 2019 SCC 49, para. 52).] 

Given that public order as understood in international relations is a subcategory of Quebec public order, there can be no question of having to prove its contents: pursuant to the first paragraph of art. 2807 CCQ, judicial notice must be taken of it. The fact that Mr. Apelian did not adduce any evidence of its content was in no way a bar to the application of art. 3155(5) CCQ.
It remains to be determined whether the judge committed a reviewable error in finding that a foreign judgment whose outcome gives effect to a clause by which a party waives the right to invoke the fraud committed by a co-contracting party is manifestly inconsistent with public order as understood in international relations.
2. Consistency with public order as understood in international relations of a foreign judgment giving effect to an advance waiver of the sanctions imposed for fraud 
Before addressing the heart of the matter, a few remarks are in order about the applicable standard of review in the context of an appeal from a judgment applying art. 3155(5) CCQ. In the Court’s view, any matter relating to the meaning of public order as understood in international relations is a question of law that the Court is free to reexamine without the need to show deference for the analysis performed by the trial judge.[footnoteRef:52] Questions dealing more specifically with the foreign judgment’s consistency with this public order constitute questions of mixed fact and law, however, and are subject to the standard of palpable and overriding error.[footnoteRef:53] [52: 	Housen v. Nikolaisen, 2002 SCC 33, paras. 8-9.]  [53: 	Id., paras. 26-37; Hydro-Québec v. Matta, 2020 SCC 37, para. 33.] 

In this case, the debate concerns primarily the content of public order as understood in international relations because the crux of the issue is whether a clause by which a party waives the right to invoke the fraud committed by a co-contracting party is contrary to this public order. The applicable standard is therefore correctness.
[bookmark: _Hlk214481265]It is clear that the trial judge was correct in finding that such a clause is contrary to Quebec’s domestic public order. A co-contracting party that uses fraudulent tactics necessarily breaches their duty to act in good faith at the time the obligation arose.[footnoteRef:54] The mandatory nature of that duty is common ground.[footnoteRef:55] Thus, and as recalled by authors Lluelles and Moore, a victim of fraud cannot waive in advance the sanctions set out in art. 1407 CCQ, even in an express clause.[footnoteRef:56] [54: 	Article 1375 CCQ; Didier Lluelles and Benoît Moore, Droit des obligations, 3rd ed., Montreal, Thémis, 2018, p. 306 (No. 600).]  [55: 	See e.g., Ponce v. Société d’investissements Rhéaume ltée, 2023 SCC 25, para. 70.]  [56: 	Didier Lluelles and Benoît Moore, Droit des obligations, 3rd ed., Montreal, Thémis, 2018, p. 340 (No.669).] 

However, the issue is whether this rule reflects “moral, social, economic, or even political conceptions that underpin Quebec’s public order”[footnoteRef:57] such that it must be applied even to legal situations with foreign elements. The Court finds that it does, for three main reasons. [57: 	R.S. v. P.R., 2019 SCC 49, para. 53; supra, para. 14.] 

The first is due to the fundamental nature of the legal principle on which the rule enshrining the illegality of an advance waiver of the sanctions for fraud is based. This principle, which is translated by the adage fraus omnia corrumpit, enshrines the intolerability of any behaviour that deliberately misleads others.[footnoteRef:58] Its essential role is very well highlighted in the excerpt from work of author Vidal reproduced in paragraph [33] of the judgment under appeal. For ease of reference, it is reproduced again below:[footnoteRef:59] [58: 	Serge Guinchard and Thierry Debard (eds.), Lexique des termes juridiques 2024-2025, Courbevoie, Dalloz, 2024, p. 525 ([TRANSLATION] “Latin adage stating that any legal act tainted by fraud can be the subject of an action in nullity”); Albert Mayrand, Dictionnaire de maximes et locutions latines utilisées en droit, 4th ed., Cowansville, Yvon Blais, 2007, p. 190 ([TRANSLATION] “Fraud vitiates everything, be it a fraudulent contract with respect to a co-contracting party or with respect to their creditors. Even a marriage solemnized in a foreign country for the sole purpose of defrauding the national law, that is, to escape its application (in fraudem legis) can be subject to nullity”). On the relationship between this principle and protection against fraud, see Jean-Louis Baudouin and Pierre-Gabriel Jobin, Les obligations, 7th ed., Cowansville, Yvon Blais, 2013, p. 337-338 (No. 223): [TRANSLATION] “The law’s protection against fraud is in fact the affirmation of the notion of good faith in the conclusion and negotiation of contracts. However, fraud was sanctioned centuries before the doctrine of good faith was developed: Roman law recognized fraus. The repression of fraud is undoubtedly the primary purpose of any policy of morality and contractual justice”.]  [59: 	José Vidal, Essai d’une Théorie générale de la fraude en droit français : le principe « fraus omnia corrumpit », Paris, Librairie Dalloz, 1957, p. 386.] 

[TRANSLATION] 
By helping to uphold the mandatory nature of the rule of law, the theory of fraud proves indispensable to maintaining the established order; and the social unrest that would result from circumventing the legal rules through trickery confirms this necessity. But there is more, and the question arises whether this theory is inherent in the very notion of legal order. The Court believes it is. The absence of a sanction for fraud, because it would allow the mandatory nature of legal rules to be circumvented, would be a negation of Law itself, which is imperative by nature. The maxim fraus omnia corrumpit thus formulates one of the fundamental rules that constitute the backbone of our law, on which our sufficiently developed legal system is based: it is a general principle of law. 
[Emphasis added; italics in original; references omitted.]
As appears from reading this excerpt, it is necessary not only that fraud be prohibited, but also that it be sanctioned. It is clear to the Court that a clause by which a party seeks to benefit from their own fraud in advance — and, consequently, to protect themselves from any sanction — runs directly counter to the fundamental principle condemning fraud in all its forms.
The second reason is the consensus on this solution in civil law and common law jurisdictions. Article 4:118(1) of the Principles of European Contract Law,[footnoteRef:60] the purpose of which was to codify solutions that are generally accepted in the European legal arena, provides that “[r]emedies for fraud … cannot be excluded or restricted”.[footnoteRef:61] With respect to common law jurisdictions, reference may first be made to the work of Professor Burrows, now a Justice of the Supreme Court of the United Kingdom, who explains that in English law, “as a matter of public policy, one cannot exclude liability for one’s own fraudulent misrepresentation”.[footnoteRef:62] The law in force in Canadian common law jurisdictions is to the same effect. After stating that, “[a] broadly worded clause would not be construed to exempt liability for fraudulent misrepresentation”,[footnoteRef:63] Professor McCamus added that “an explicit attempt to exclude liability for fraud would be ineffective at common law”.[footnoteRef:64] This consensus is significant because the fact that a binding rule is widely recognized in comparative law constitutes a particularly probative indication of its connection to fundamental moral, social, economic, or political concepts. [60: 	Commission on European Contract Law, Principles of European Contract Law, Paris, Société de législation comparée, 2003. See also https://www.law.kuleuven.be/personal/mstorme/PECL.html.]  [61: 	See also Ole Lando and Hugh Beale, Principles of European Contract Law–Parts I and II, The Hague, Kluwer Law International, 2000, p. 285, where, in a comment on art. 4:118(1), the authors note that “[t]hose legal systems in which this question has been discussed have generally held that remedies for grounds of invalidity involving immoral behaviour cannot be excluded”.]  [62: 	Andrew Burrows, A Restatement of the English Law of Contract, Oxford, Oxford University Press, 2nd ed., 2020, p. 237. See also, to similar effect, HIH Casualty and General Insurance Ltd v. Chase Manhattan Bank, [2003] UKHL 6, paras. 16, 76, and 121-122.]  [63: 	John D. McCamus, The Law of Contracts, 3rd ed., Toronto, Irwin Law, 2020, p. 395-396.]  [64: 	Ibid.] 

The third reason is that the UNIDROIT Principles of International Commercial Contracts[footnoteRef:65] also enshrine the illegality of advance waivers of sanctions in matters of fraud.[footnoteRef:66] The Court finds it very telling that a group of international experts under the auspices of the International Institute for the Unification of Private Law accepted this rule. Even more so because the mission of these experts was to codify solutions which, in addition to being widely adopted in comparative law, were also adapted to the needs of international commercial operators.[footnoteRef:67] The UNIDROIT approach shows that the prohibition against waiving the sanctions for fraud in advance reflects moral, social, economic, or political concepts that are fundamental not only in a domestic context, but also with respect to legal situations with foreign elements. [65: 	International Institute for the Unification of Private Law (UNIDROIT), UNIDROIT Principles of International Commercial Contracts— 2016, 4th ed., Rome, UNIDROIT, 2016.]  [66: 	Article 3.2.5 of the Principles provides that “[a] party may avoid the contract when it has been led to conclude the contract by the other party’s fraudulent representation, including language or practices, or fraudulent non-disclosure of circumstances which, according to reasonable commercial standards of fair dealing, the latter party should have disclosed”. Article 3.1.4 adds, [t]he provisions on fraud, threat, gross disparity and illegality contained in this Chapter are mandatory”. The official comments state that the mandatory nature can be explained by the fact that “[i]t would be contrary to good faith for the parties to exclude or modify these provisions when concluding their contract” (International Institute for the Unification of Private Law (UNIDROIT)), UNIDROIT Principles of International Commercial Contracts — 2016, 4th ed., Rome, UNIDROIT, 2016, p. 104).]  [67: 	See, to similar effect, UNIDROIT Principles of International Commercial Contracts — 1994, Rome, UNIDROIT, 1994, p. vii-viii; Michael Joachim Bonell, “The UNIDROIT Principles of International Commercial Contracts and the harmonisation of international sales law”, (2002) 36 R.J.T.U.M. 335, p. 341; Anne-Marie Trahan, “Principes d’UNIDROIT relatifs aux contrats du commerce international”, (2002) 36 R.J.T.U.M. 623, p. 629.] 

In short, the trial judge was correct in finding that the outcome of the judgment dated October 19, 2021, is manifestly inconsistent with public order as understood in international relations. She was therefore correct in dismissing the appellant’s application.
IV.	Conclusion
 For these reasons, the appeal should be dismissed, with legal costs.
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