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[bookmark: Arret]WARNING: Order in first instance restricting publication: The trial court made an order under s. 486.4(1) Cr.C. directing that any information that could identify the victim or a witness shall not be published in any document or broadcast or transmitted in any way.
The appellant appeals a conviction entered by the Cour of Québec (the Honourable Dominique Whilhelmy) on April 5, 2022, that found him guilty of two counts of sexual assault. He also files an application for leave to appeal the conviction on other grounds. Finally, he appeals the sentencing judgment rendered on July 24, 2023, pursuant to which he was sentenced to a total of 540 days imprisonment with two years’ probation.
On May 10, 2024, the appellant filed an application for leave to adduce fresh evidence. 
The fresh evidence included, inter alia, two solemn declarations by the appellant and counsel representing him at the time. In her solemn declaration, counsel described the physical conditions in which the appellant’s trial on guilt was held on April 5, 2022. She highlighted the fact that the trial of the appellant, a 73-year-old elder, whose only spoken and understood language is Inuktitut, began at 11:20 a.m. and ended at 10:12 p.m., when judgment was rendered from the bench. Counsel also noted that she had been unable to speak with the appellant in the presence of a paralegal acting as an interpreter, since none were present at the court as of 6:00 p.m. She added that she had only been able to talk with the appellant after the judge delivered her judgment for the same reason, i.e. the absence of a paralegal to serve as an interpreter.
The appellant also swore an affidavit in which he confirmed the facts related above. He further noted that not being able to speak with his lawyer because no interpreter was present made him nervous during his testimony, and that the late hour until which the trial went on had tired and exhausted him.
The parties requested that a facilitation conference in criminal matters be held and agreed to proceed without a hearing.
The application for leave to adduce fresh evidence is not contested by the respondent.
The Court is of the view that this application for leave to adduce fresh evidence should be granted. It appears to satisfy the test set out by the Supreme Court in Palmer v. R.[footnoteRef:1] The depositions could not have been adduced at trial. They are relevant and decisive with respect to how the trial unfolded. There can be no doubt as to their plausibility. Finally, if believed, the evidence contained in the depositions would reasonably be capable of changing the result of the judgment. [1:  	Palmer v. R., [1981] 1 S.C.R. 759. See also R. v. Sheppard, 2025 SCC 29, paras. 109-115.] 

That said, the parties suggest that counsel’s inability to speak with the appellant during the trial and the specific physical conditions in which his trial took place create an appearance of unfairness. The Court agrees.
As for the appropriate remedy, in accordance with s. 24(1) of the Canadian Charter of Rights and Freedoms,[footnoteRef:2] the parties submit that a reduction of the appellant’s sentence is called for, rather than an order for a new trial. A reduction of the sentence would recognize that the appellant’s rights were breached and ensure the integrity of the justice system. [2:  	Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B of the Canada Act 1982 (UK), 1982, c. 11.] 

In Auclair c. R.,[footnoteRef:3] the Court noted that a reduction in sentence can be a suitable remedy in situations of unfairness or abuse, because it obviates the prejudice suffered by a party while ensuring the integrity of the justice system.  [3:  	Auclair c. R., 2016 QCCA 1361, para. 28.] 

The Court wrote the following as to the appropriate remedy:
[TRANSLATION]
[bookmark: par35][35]	Finally, the context is suitable for such a measure. The proposed remedy would put an end to a case that has been proceeding before the courts for seven years. It would also avoid the artificiality of ordering a new trial which would likely give rise to new negotiations in first instance given the time served to date by the applicants and the information they now have in their possession. This could cause delays that would not benefit the parties or the justice system.[footnoteRef:4]  [4:  	Auclair c. R., 2016 QCCA 1361, para. 35.] 

In the case at bar, a reduction of the sentence will allow the parties to bring this case, whose facts date back to 2016, to a close. This is a suitable remedy to redress the trial unfairness suffered by the appellant, especially given that the latter has undertaken to file a discontinuance of his appeal from the conviction and of his application for leave to appeal on other grounds, which had been referred to the panel tasked with hearing the appeal. 
This leaves the question of sentencing. The parties jointly recommend that the sentence imposed be commuted to a conditional sentence of imprisonment of 12 months with two years’ probation and several other conditions. The appellant has already served 3 days detention following the conviction entered on April 5, 2022.
The Court endorses this joint recommendation and substitutes for the sentence imposed a conditional sentence of imprisonment of 12 months with two years’ probation and the conditions indicated in the conclusion of this judgement.
FOR THESE REASONS, THE COURT:
GRANTS the application for leave to adduce fresh evidence;
ACKNOWLEDGES the discontinuance of the appeal from the conviction entered on April 5, 2022 by the Court of Québec and of the application for leave to appeal said conviction on other grounds;
GRANTS the application for leave to appeal the sentence;
ALLOWS the appeal from sentence;
VARIES the sentence imposed on July 24, 2023 by the Court of Québec by REDUCING it to a conditional sentence of imprisonment of 12 months with two years’ probation and the following conditions:
Conditions of the probation order:
1.	Keep the peace and be of good behaviour.
2.	Appear before the court when required to do so by the court.
3.	Notify the court or the probation officer in advance of any change of name or address and promptly notify the court or the probation officer of any change of employment or occupation.
4.	Abstain from communicating, directly or indirectly, with M.A.
6.	Not to be in the physical presence of M.A.
7.	Not harass, bother, molest or spy on M.A.
8.	Not refer directly or indirectly to M.A. on any social media.
9.	Not be: at M.A.'s residence, place of work or place of study.
10.	Report to a probation officer within 2 working days after the coming into force of the probation order and thereafter, when required by the probation officer and in the manner directed by the probation officer, for 12 months.
11. 	Follow the probation officer’s instructions or those of any intervenor appointed by him/her concerning any therapy for any underlying issues.
Conditions of the conditional sentence order:
1.	Keep the peace and be of good behaviour.
2.	Appear before the Court when required to do so by the Court.
3.	Report to a supervisor by 24 hours and thereafter, when required by the supervisor and in the manner directed by the supervisor.
4.	Remain in the province of Québec, unless written permission to go outside that province is obtained from the Court or the supervisor.
5.	Notify the Court or the supervisor of any change of address or name and promptly notify the Court or the supervisor of any change of employment or occupation.
6.	Abstain from communicating, directly or indirectly, with M.A.
7.	Not to be in the physical presence of M.A.
8.	Not harass, bother, molest or spy on M.A.
9.	Not refer directly or indirectly to M.A. on any social media.
10.	Not be M.A.'s residence, workplace or place of study.
11.	Always be at his residence for the first 6 months and between 6 h and 22 h, for the period remaining barring the following exceptions:
a)	to attend a pre-scheduled appointment with his supervisor.
b)	to appear before the Court as a witness or party to a dispute.
c)	to appear before the Court if required to do so by the Court in this case.
d)	for religious purposes, at a specified place, and at the time specified in writing by his supervisor.
e)	to receive medical treatment for himself/herself of a member of his immediate family.
f)	to purchase food or necessary goods or services for himself or a member of his immediate family, for any period deemed appropriate by his supervisor.
g)	to carry on legitimate gainful employment, as approved in writing by his supervisor.
h) 	for any serious and/or urgent reason, with the prior written authorization of the supervisor.
i)	to practise traditional activities with the prior written authorization of the supervisor.
12.	Answer all phone calls from the supervisor during periods of curfew or house arrest and take the necessary steps to be able to do so.
a)	Do not use the telephone line to converse or for the use of the Internet more than 15 consecutive minutes.
13.	Maintain a ground telephone line and answer all phone calls from his supervisor.
14.	Not be subscribed to a service of transfer of calls.
15.	Facilitate access to his/her residence by the supervisor.
16.	Notify the supervisor of any change of phone number within 24 hours.
17.	Follow all of the supervisor’s written instructions regarding the application of the conditional sentence of imprisonment.
18.	Refrain from:
a)	using alcohol or any other intoxicating substances or having in his possession.
b)	using drugs or other intoxicating substances or having in his possession except in accordance with a validly obtained medical prescription.
c)	consume cannabis and derivatives group or having in his possession except in accordance with a validly obtained medical prescription.
19.	Follow the supervisor’s instructions concerning any therapy for any underlying issues.
ORDERS that the present undertaking be signed before a justice of the peace assigned for such purpose.
	

	
	

	
	JOCELYN F. RANCOURT, J.A.

	[bookmark: Signature2]
	

	
	

	
	MICHEL BEAUPRÉ, J.A.

	[bookmark: Signature3]
	

	
	

	
	ÉRIC HARDY, J.A.

	

	Mtre Christine Renaud

	For the Appellant

	

	Mtre Hannah Brais Harvey

	DIRECTOR OF CRIMINAL AND PENAL PROSECUTIONS

	For the Respondent

	



English translation of the judgment of the Court
