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	REASONS OF LAVALLÉE, J.A.

	

	


The appellant, Attorney General of Canada, appeals from a judgment rendered on November 16, 2023 by Justice Alexandre Boucher of the Superior Court for the District of Montreal. 
Acting as an extradition judge, the latter dismissed the Attorney General’s application for an order of committal of the respondent Ëngjëll Brahimi pending his surrender to Albanian authorities to serve in that state a sentence of life imprisonment following guilty verdicts rendered in absentia, by an Albanian court, on May 21, 2001, for two murders and one attempted murder committed on August 10, 2000.[footnoteRef:1] [1:  	Attorney General of Canada (Republic of Albania) c. Brahimi, 2023 QCCS 4392 [Judgment under appeal].] 

I.	OVERVIEW OF THE APPEAL
In 2018, Interpol advised Albanian autorities that they had reason to suspect Mr. Brahimi was living in Montreal under a false identity of Piro KOTA.
[bookmark: _Ref210291937]Having received an extradition request from Albanian authorities, the Minister of Justice of Canada issued, on November 22, 2022, an authority to proceed pursuant to s. 15 of the Extradition Act[footnoteRef:2] (“Act”). That authority authorized the Attorney General of Canada to apply to the Superior Court, on behalf of Albania, for the issuance of a committal order under s. 29 of the Act for the offences corresponding, in Canadian law, to murder (s. 235 Cr.C.) and attempted murder (s. 239 Cr.C.). [2:  	Extradition Act, S.C. 1999, c. 18.] 

Acting as an extradition judge, the judge then had to determine, pursuant to s. 29(1)(a) of the Act, whether he had sufficient evidence to order the committal of Mr. Brahimi into custody pending his surrender to Albanian authorities.
Finding that the photo array used during the identification was unfair, and that the testimony of the two eyewitnesses that had identified Mr. Brahimi during the photo lineups that took place on January 15 and 16, 2001 was so manifestly unreliable that Mr. Brahimi’s extradition would be a miscarriage of justice,[footnoteRef:3] the judge ordered his discharge. [3:  	Judgment under appeal, para. 77.] 

The appellant argues that in making that finding, the judge exceeded his role in assessing the ultimate reliability of the identification evidence, whereas that assessment is properly within the jurisdiction of the trial judge. The appellant submits that the judge further erred in applying Canadian evidentiary standards to the evidence collected in Albania, and in rebutting the presumption of availability and reliability of the identification evidence without an evidentiary basis.
In my view, the judgment is tainted by no such error and the appeal should be dismissed. 
II.	BACKGROUND 
[bookmark: _Hlk205316188]The facts that gave rise to the extradition request are summarized in the certified record of the case (“ROC”) dated June 27, 2022 and in the supplemental certified record of the case (“SROC») dated June 5, 2023, both prepared by Ervisa Hyka, the prosecutor of the District of Fier in charge of the case (“prosecutor Hyka”), which were submitted by the Albanian authorities.
The ROC is based on evidence gathered during the police investigation as well as on the court record that led to the convictions and the sentence entered by the Albanian Court on May 21, 2001. The SROC is intended to supplement the ROC. 
The events that occurred on August 10, 2000
[bookmark: _Ref213402462]The case involves the murder of the former chief of criminal investigations for the Albanian district of Fier, Astrit Brace (“Mr. Brace” or “officer Brace”), that of his 8 year-old son, X (“X”), and the attempted murder of his nephew Y (“Mr. Y”), who was ten years old, that occurred on August 10, 2000.[footnoteRef:4]  [4:  	Record of Case – Dossier certifié d’extradition, dated June 27, 2022, pp. 66-67; Judgment under appeal, paras. 2 and 28.] 

That day, officer Brace was not on duty. He was in a car in the company of his wife, Luljeta Brace (“Mrs. Brace”), and four other passengers: his son X, his daughter Z, his nephew Mr. Y and his niece A (“Ms. A”). The family had left the beach on an unpaved access road when an Audi automobile came out of a small, wooded area and ambushed them.
A man emerged from the Audi holding an automatic weapon. He fired repeatedly in the direction of Mr. Brace’s car, killing X and seriously injuring Mr. Y. It is believed that a second shooter was present, as gunshots were also fired from the left of the driver’s side of the Audi, and the ballistic examination would establish that more than one firearm was used.
Mr. Brace was injured but managed to flee from his car in the direction of the Vjosa River.
[bookmark: _Ref210900421]Mrs. Brace testified that after the gunfire had stopped, she got out of the vehicle and addressed the shooter, screaming: “Criminal you killed my son”. Her niece, Ms. A, also got out of the car. Both women later testified that they had a clear view of Mr. Brahimi’s face. As indicated in the SROC, the latter could therefore not have been wearing a mask, no police report adduced at the trial mentioning, moreover, the discovery of a mask at the scene.[footnoteRef:5]  [5:  	Supplemental Record of Case – Dossier supplémentaire, dated June 5, 2023.] 

Mrs. Brace and Ms. A also testified that they saw Mr. Brahimi holding an automatic weapon, that he said nothing, but got back in the Audi and left in the direction of Mr. Brace, who had fled. The family then heard more gunshots. 
The following day, Mr. Brace’s body was discovered near the Vjosa River, during a search. The automobile used by the shooter was found abandoned with false license plates in the village of Ferras.
The police investigation
After the shooting, Mr. Brahimi became a suspect in the police investigation, but police were unable to locate him in Albania.
In the ROC, it is mentioned that Mrs. Brace testified that Mr. Brahimi held Mr. Brace responsible for the death of his brother, who was shot in a exchange of gunfire with the police in 1997, during which Mr. Brace was present. The conflict between the two families was widely known in the small town of Fier. According to the ROC, in August 1999, Mr. Brace was the target of an assassination attempt while he was in his car and gunshots were fired in its direction. Although Mr. Brahimi was suspected, there was not enough evidence to charge him.[footnoteRef:6] [6:  	Record of Case – Dossier certifié d’extradition, supra, note 4, pp. 65 to 69; Judgment under appeal, paras. 29-30. Many of these events were accepted by the trial judge in Albania: Record of Case – Dossier certifié d’extradition, supra, note 4, pp. 77 and 70.] 

[bookmark: _Ref210307685]According to the ROC, Mrs. Brace and Ms. A identified Mr. Brahimi in separate photo identification lineups, on January 15 and 16, 2001, i.e., 5 months after the events.[footnoteRef:7] Those two photo lineups were prepared by a forensic expert. They took place under his supervision and that of two police officers.  [7:  	Record of Case – Dossier certifié d’extradition, supra, note 4, p. 67; Judgment under appeal, para. 27. The Record of Case dated June 27, 2022 mentions the year 2000, but this error was subsequently corrected: Supplemental Record of Case – Dossier supplémentaire, supra, note 5; Judgment under appeal, para. 33.] 

According to the forensic expert’s report, during the January 15, 2001 photo lineup, Mrs. Brace chose photo number 3, i.e., that which showed Mr. Brahimi.[footnoteRef:8] That expert report does not appear in the ROC however.[footnoteRef:9]  Annex 6 of the SROC contains a copy of the photo that captured the moment when Mrs. Brace identified Mr. Brahimi during that lineup. That photo confirms that she pointed to photo number 3, as indicated in the ROC.[footnoteRef:10] [8:  	Record of Case – Dossier certifié d’extradition, supra, note 4, p. 67, footnote 2; Judgment under appeal, para. 46]  [9:  	Judgment under appeal, para. 41.]  [10:  	Supplemental Record of Case – Dossier supplémentaire, supra, note 5.] 

The photos used during the photo lineups with police are not part of the ROC, but the photograph that both witnesses identified as being that of Mr. Brahimi was included therein.[footnoteRef:11] In the SROC, prosecutor Hyka mentions that a typographical error in the ROC was corrected to indicate that Mr. Brahimi’s photo was identified in January 2001, as already noted in the Albanian trial record.  [11:  	Record of Case – Dossier certifié d’extradition, supra, note 4, pp. 67 and 83; Judgment under appeal, para. 46.] 

Finally, the ROC contained legal documents from Greece showing that Mr. Brahimi and his wife were convicted, in 2001, for having used false passports to travel to Turkey, in the company of their two children.[footnoteRef:12] Specifically, on April 6, 2001, roughly eight months after the shooting, Mr. Brahimi and his wife appeared before a Greek court in Athens in relation to immigration violations and the use of false passports while they were attempting to travel to Istanbul.[footnoteRef:13] During the hearing, they admitted their real names were Ëngjëll and Elvira Brahimi and that they had purchased the false passports while still in Albania. Greek authorities, after having found them guilty of possession and use of false passports, fingerprinted and photographed them, and collected the personal data of their two children. [12:  	Record of Case – Dossier certifié d’extradition, supra, note 4, pp. 73-74 and 85-95; Judgment under appeal, para. 31.]  [13:  	Ibid.] 

Interpol and the Albanian authorities subsequently obtained the information in the Greek court file. It was only in 2018 that Interpol received information leading it to believe that Mr. Brahimi was living in Montreal under a false identity.
The trial in absentia in Albania
The trial having been held in Mr. Brahimi’s absence, he was represented by a court-appointed lawyer. 
During the trial, Mrs. Brace recounted the January 15, 2001 photo lineup. She testified that a board, on which appeared two rows, each comprising two photographs, was presented to her, and that she then pointed to photo number 2.
However, according to prosecutor Hyka, either Mrs. Brace misspoke during her testimony at trial, or there was a typographical error in the transcript of her testimony. Relying on the expert report, the Albanian court found that Mrs. Brace had pointed to photograph number 3, i.e., that of Mr. Brahimi.[footnoteRef:14]  [14:  	Record of Case – Dossier certifié d’extradition, supra, note 4, p. 78.] 

Ms. A, who was 14 years-old at the time of the shooting, also testified at the trial. Besides confirming the chain of events, as related by Mrs. Brace,[footnoteRef:15] she claimed to have seen the shooter’s face. She did not know him prior to the event.[footnoteRef:16] She recounted having recognized him during the photo lineup that took place at her aunt’s home on January 16, 2001, when police showed her a white sheet of paper on which appeared four numbered photographs. She testified that one of the persons present photographed her at the moment she pointed to the photograph in question. [15:  	The Brace couple’s nephew, Mr. Y, also briefly confirmed the sequence of events and a team of forensic experts produced a report: Record of Case – Dossier certifié d’extradition, supra, note 4, pp. 71-73.]  [16:  	Record of Case – Dossier certifié d’extradition, supra, note 4, pp. 70-71; Judgment under appeal, para. 45.] 

[bookmark: _Hlk205323937]The Albanian court heard the depositions of those two eyewitnesses and considered that their identification of Mr. Brahimi was reliable. It found that the the crime scene examination was consistent with the witnesses’ narrative, that Mr. Brace’s car had multiple bullet holes, that ten cartridges had been recovered from the scene, that a ballistic examination revealed that those cartridges came from two automatic firearms, and that the autopsies confirmed that Mr. Brace and X had died from gunshot wounds which caused massive head injuries. Those autopsies also established that Mr. Y had sustained ten life-threatening bullet wounds. 
The Albanian court concluded, after reviewing all the evidence, that Mr. Brahimi, in complicity with other persons, had murdered Mr. Brace and his son X, and attempted to murder Mr. Y.
On May 21, 2001, Mr. Brahimi was found guilty in absentia of premeditated murder due to vengeance, murder committed in other specific circumstances, attempted murder, and illegal possession of firearms. A translated copy of the decision is appended to the ROC.
III. 	JUDGMENT IN FIRST INSTANCE
The judgment in first instance is carefully reasoned. The judge indicated that the only issue is the identification evidence incriminating Mr. Brahimi in a context where extradition is requested for the execution of a sentence following a guilty verdict rendered in absentia.[footnoteRef:17] [17:  	Judgment under appeal, para. 7-8 and 24.] 

The evidence filed by the appellant in first instance was limited to the ROC and the SROC. Pursuant to the Act, their certification attested to the fact that the evidence summarized therein and the documents included therein are reliable, that they were collected in accordance with Albanian law and that they will be available for trial, if any.[footnoteRef:18] For his part, Mr. Brahimi called a journalist, Mr. Muçaj, as a witness. [18:  	Extradition Act, supra, note 2, ss. 32 and 33(3)(a).] 

The judge began by analyzing the evidence set out in the ROC,[footnoteRef:19] and points to a number of contradictions and inconsistencies. He then reviewed the additional evidence contained in the SROC[footnoteRef:20] and was of the view that it failed to clarify the identification evidence linking Mr. Brahimi to the crimes, but raised even more questions. To be sure, prosecutor Hyka sought to explain therein the contradiction between Mrs. Brace’s statement at the photo lineup and that made in her testimony at trial, suggesting that Mrs. Brace had misspoken when she mentioned the photograph number or, alternatively, that there had been an error in the transcription of her testimony at trial, but, in the judge’s view, no evidence in the record supported the suggestion that Mrs. Brace had misspoken or that the court reporter had made a mistake.[footnoteRef:21] [19:  	Judgment under appeal, paras. 24-46.]  [20:  	Id., paras. 47-58.]  [21:  	Id., paras. 49-50.] 

The judge then rejected journalist Muçaj’s testimony, holding that although that evidence was ruled to be admissible under s. 32(1)(c) of the Act, his testimony was of no probative value.[footnoteRef:22] [22:  	Ruling, October 10, 2023. See also Judgment under appeal, paras. 59‑64.] 

Mr. Muçaj is a journalist who had conducted a number of inquiries into the murder.[footnoteRef:23] His testimony was aimed at raising the fact that Mrs. Brace had purportedly claimed, in a interview given on local television a few days after the shooting, that all of the perpetrators were masked.[footnoteRef:24] [23:  	Testimony of Vladimir Muçaj, October 10, 2023.]  [24:  	Ibid.] 

The judge held that Mr. Muçaj’s testimony was of limited use, since he had no personal knowledge of the facts and was merely reporting statements made by third parties, i.e., those of the police and Mrs. Brace.
After considering all of the evidence set out in the ROC and the SROC, the judge concluded that the identification evidence could not reasonably support a guilty verdict. In the judge’s view, the sufficiency of the evidence in the record of the case should be considered in light of the significant contradictions between Mrs. Brace’s identification of Mr. Brahimi during the photo lineup and her testimony at trial.[footnoteRef:25] Mrs. Brace, who was the main eyewitness, contradicted herself at the trial regarding the photo that she had picked during the photo lineup. The judge was of the view that the evidence submitted in the SROC did not dispel that confusion, quite the contrary, since the SROC further highlighted the inconsistencies between the photos in evidence and Mrs. Brace’s description of those that were presented to her during the photo lineup.[footnoteRef:26] [25:  	Judgment under appeal, paras. 71-72.]  [26:  	Id., para. 73.] 

Moreover, he noted, the additional evidence presented in the SROC showed that the photos submitted during that photo lineup were grossly inadequate, because Mr. Brahimi’s photo strongly contrasted with the photos of the three other persons appearing in the lineup, which greatly compromised the reliability of the identification procedure.[footnoteRef:27] The judge noted that although the photos that had been shown to Ms. A during the photo lineup were not adduced into evidence, it was reasonable to assume that they were similar to those submitted to Mrs. Brace the previous day, at the same location.[footnoteRef:28] [27:  	Id., para. 74.]  [28:  	Id., para. 75.] 

The judge then stated the there was no evidence supporting the allegations that Mr. Brahimi had sought to avenge the death of his brother.[footnoteRef:29] He concluded that this case turns on eyewitness identification evidence, a type of evidence known to present high risks of error, especially in a context where prosecutor Hyka is relying on 23-year-old documentary evidence, with no indication that the witnesses will be available for trial.[footnoteRef:30] [29:  	Id., para. 76. See also paras. 29-30.]  [30:  	Id., para. 70.] 

[bookmark: _Ref215475399]Finally, he added that even if the evidence had satisfied the applicable test, he would nevertheless have refused to grant the application for committal, pursuant to his residual discretionary power as an extradition judge to reject evidence that is so defective or appears so unreliable that it would be unsafe or dangerous to act on it in ordering the committal of Mr. Brahimi, in accordance with the Supreme Court’s teaching in United States of America v. Ferras and M.M. v. United States of America.[footnoteRef:31] [31:  	Id., paras. 67-68, citing United States of America v. Ferras; United States of America v. Latty, 2006 SCC 33; M.M. v. United States of America, 2015 SCC 62, para. 36.] 

IV. 	GROUNDS OF APPEAL
The appellant submits that the extradition judge’s decision discharging Mr. Brahimi is unreasonable or unsupported by the evidence for the following reasons:
a)	the judge exceeded his role in assessing the ultimate reliability of the witness evidence, in a manner that was also not supported by the evidence;
b)	the judge applied Canadian evidentiary standards to Albanian-gathered evidence;
c)	the judge erred in finding that there was insufficient available evidence upon which a reasonable jury, properly instructed, could convict.
The ruling that found Mr. Muçaj’s testimony to be admissible is not contested on appeal, the extradition judge having concluded that that testimony was of no probative value and having completely disregarded it.[footnoteRef:32] This issue will therefore not be addressed in the analysis of the grounds of appeal. [32:  	Judgment under appeal, para. 69.] 

V. 	APPLICABLE PRINCIPLES
 Extradition is a two-phase process: one being judicial and the other, ministerial. In the first, the extradition judge decides whether the evidence submitted is sufficient to justify the committal of the person sought until their surrender to the requesting state. If that is the case, the process proceeds to the second phase, where the Minister of Justice, exercising their discretion, decides whether the person should be extradited to that state.
At the judicial phase, the applicable test is set out in s. 29 of the Act: 
	Order of committal

29 (1) A judge shall order the committal of the person into custody to await surrender if

a) in the case of a person sought for prosecution, there is evidence admissible under this Act of conduct that, had it occurred in Canada, would justify committal for trial in Canada on the offence set out in the authority to proceed and the judge is satisfied that the person is the person sought by the extradition partner; and



b) in the case of a person sought for the imposition or enforcement of a sentence, the judge is satisfied that the conviction was in respect of conduct that corresponds to the offence set out in the authority to proceed and that the person is the person who was convicted.

Order of committal


(2) The order of committal must contain
(a) the name of the person;
(b) the offence set out in the authority to proceed for which the committal is ordered;
(c) the place at which the person is to be held in custody; and
(d) the name of the extradition partner.

Discharge of person

(3) A judge shall order the person discharged if the judge does not order their committal under subsection (1).

Relevant date

(4) The date of the authority to proceed is the relevant date for the purposes of subsection (1).


Extradition when person not present at conviction

(5) Subject to a relevant extradition agreement, if a person has been tried and convicted without the person being present, the judge shall apply paragraph (1)(a). 
	Ordonnance d’incarcération

29 (1) Le juge ordonne dans les cas suivants l’incarcération de l’intéressé jusqu’à sa remise :

a) si la personne est recherchée pour subir son procès, la preuve — admissible en vertu de la présente loi — des actes justifierait, s’ils avaient été commis au Canada, son renvoi à procès au Canada relativement à l’infraction mentionnée dans l’arrêté introductif d’instance et le juge est convaincu que la personne qui comparaît est celle qui est recherchée par le partenaire;

b) si la personne est recherchée pour se faire infliger une peine ou pour la purger, le juge est convaincu qu’elle est celle qui a été déclarée coupable des actes et que ceux-ci correspondent à l’infraction mentionnée dans l’arrêté.

Teneur de l’ordonnance d’incarcération

(2) L’ordonnance d’incarcération indique le nom de l’intéressé, le lieu où il sera détenu, le nom du partenaire et l’infraction — énoncée dans l’arrêté introductif d’instance — pour laquelle il sera incarcéré.




Libération 

(3) S’il n’ordonne pas son incarcération, le juge doit libérer l’intéressé.

Date critique

(4) La date à prendre en compte pour l’application du paragraphe 29(1) est la date de l’arrêté introductif d’instance.

Absence de la personne


(5) Sous réserve de l’accord applicable, l’alinéa (1)a) s’applique aussi lorsqu’il y a eu procès et condamnation en l’absence de l’intéressé.


This test varies depending on whether extradition is sought for the purposes of prosecution and trial (s. 29(1)(a)), or for the imposition or enforcement of a sentence (s. 29(1)(b) of the Act. 
In the case at bar, Mr. Brahimi was found guilty and convicted in absentia. In such a case, s. 29(5) of the Act provides that s. 29(1)(a) applies. This provision contemplates a two-pronged test. The first prong consists in determining whether there is evidence, admissible under the Act, of conduct that would justify committal for trial in Canada if it had occurred in Canada. As for the second, it requires ensuring that the person appearing before the court is indeed the person named in the record of the case and sought by the extradition partner.
[bookmark: _Ref210296383]The second prong of s. 29(1)(a) of the Act, which must be established on a balance of probabilities,[footnoteRef:33] is not in issue here, since Mr. Brahimi is the person named in the record of the case and sought by Albania. [33:  	Danielson v. United States of America, 2008 BCCA 519, para. 22.] 

[bookmark: _Ref213402951]It is therefore the first prong of s. 29(1)(a) that is in issue here. Counsel for the appellant and the respondent acknowledged this, in fact, noting that because Mr. Brahimi was tried in absentia, he could request a retrial if he is extradited.[footnoteRef:34]  [34:  	Preliminaries, October 10, 2023, pp. 10-13.] 

[bookmark: _Hlk210207115][bookmark: _Ref210048765][bookmark: _Hlk205909622]Under the first prong of s. 29(1)(a), as we have just seen, the extradition judge must determine whether the admissible evidence of the conduct, had it occurred in Canada, would justify the committal of the person for trial in Canada. Although circumscribed, that role is nevertheless essential to the protection of the freedom of the person whose extradition is sought, because a person is not to be extradited without the benefit of a fair process, merely on demand or surmise.[footnoteRef:35] [35:  	United States of America v. Ferras; United States of America v. Latty, supra, note 31, para. 19, citing Glucksman v. Henkel (1911), 221 U.S. 508, p. 512. See also M.M. v. United States of America, supra, note 31, para. 36.] 

In United States of America v. Ferras,[footnoteRef:36] McLachlin C.J. discussed at length the extradition judge’s role during an extradition hearing. In paragraph 21 of her reasons, she noted that extradition proceedings serve two purposes. The first is to foster efficient extradition where the required case is made out, which requires a flexible, non-technical approach. The second purpose is to protect an individual in Canada from deportation, unless the requesting state has established at least a prima facie case that the person whose extradition is sought committed the offence alleged.  [36:  	United States of America v. Ferras; United States of America v. Latty, supra, note 31.] 

Acting on behalf of the requesting state, the Attorney General of Canada must therefore demonstrate the existence of evidence upon which a reasonable jury, properly instructed, could find the person sought guilty beyond a reasonable doubt.
Although the ROC’s certification pursuant to s. 33(3)(a) of the Act creates a presumption of reliability, the person sought can nevertheless contest the sufficiency or reliability of the evidence. They can rebut the presumption that the evidence contained in the ROC is reliable by demonstrating that it contains an obvious defect (an omission or an inconsistency), or by submitting evidence or submissions that call into question the reliability or availability of the evidence contained in the ROC. 
To determine whether the evidence establishes a sufficient case to commit the person sought, the extradition judge must engage in a limited weighing of that evidence. This step offers protection against extradition in cases where the evidence is manifestly unreliable. In United States of America v. Ferras, the Supreme Court summarized as follows the applicable test, while emphasizing that an extradition hearing is not a trial:
[54]	Challenging the justification for committal may involve adducing evidence or making arguments on whether the evidence could be believed by a reasonable jury.  Where such evidence is adduced or such arguments are raised, an extradition judge may engage in a limited weighing of evidence to determine whether there is a plausible case. The ultimate assessment of reliability is still left for the trial where guilt and innocence are at issue. However, the extradition judge looks at the whole of the evidence presented at the extradition hearing and determines whether it discloses a case on which a jury could convict.  If the evidence is so defective or appears so unreliable that the judge concludes it would be dangerous or unsafe to convict, then the case should not go to a jury and is therefore not sufficient to meet the test for committal.[footnoteRef:37] [37:  	Id., paras. 54.] 

[Emphasis added]
[bookmark: _Ref210909464]In Canada (Justice) v. Fischbacher, Charron J. explained that the extradition judge’s screening role is to consider the evidence in light of Canadian law and determine whether it reveals conduct that would justify committal for the crime listed in the authority to proceed if it had occurred in Canada.[footnoteRef:38]  [38:  	Canada (Justice) v. Fischbacher, 2009 SCC 46, para. 35.] 

That same test was reiterated a few years later in M.M. v. United States of America, per Cromwell J. writing for the Court:[footnoteRef:39]  [39:  	M.M. v. United States of America, supra, note 31, paras. 20 and 23.] 

[62]	Ferras did not envisage any change in the test for committal; there was no challenge to that statutory test in s. 29 of the Extradition Act which links committal for extradition to the test for committal for trial. Nor did Ferras envisage any fundamental change in the nature of the committal process. The Court noted that the extradition judge’s role is not to determine guilt or innocence or to engage in the ultimate assessment of reliability: paras. 46 and 54.  The evidence in the ROC is presumed to be reliable and “[u]nless rebutted, this presumption of reliability will stand and the case will be deemed sufficient to commit for extradition”: para. 66. In Ferras, the fact that some of the evidence was hearsay and came from unsavoury witnesses did not rebut this presumption. The Court underlined the point that “the issue is not whether the information in the record is actually true”: para. 68. The extradition judge’s limited weighing goes only to whether there is “a plausible case”: para. 54.[footnoteRef:40] [40:  	Id., paras. 54, 61-62, 64 citing United States of America v. Ferras; United States of America v. Latty, supra, note 31, paras. 40, 46, 54, 66 and 68.] 

[…]
[64]	While the role of the extradition judge in scrutinizing evidence has been somewhat enhanced to ensure Charter compliance, it remains the case that an extradition hearing is not a trial and it should never be permitted to become one: Schmidt, at p. 515. The process is intended to be expeditious and efficient so as to “ensure prompt compliance with Canada’s international obligations”: Dynar, at para. 122.
[…]
[71]	In particular, I largely agree with the interpretation of Ferras given by Doherty J.A. writing for the court in United States of America v. Anderson, 2007 ONCA 84, 85 O.R. (3d) 380, at paras. 28-31. Ferras “does not envision weighing competing inferences that may arise from the evidence”, other than in the limited sense noted in Arcuri of considering that the inferences sought to be drawn from circumstantial evidence are reasonable: Anderson, at para. 28. Ferras does not contemplate that the extradition judge will decide whether a witness is credible or his or her evidence is reliable beyond determining that the evidence is not “so defective” or “so unreliable” that it should not be given any weight: Anderson, at para. 30. Ferras does not call upon the extradition judge to evaluate the relative strength of the case put forward by the requesting state. There is no power to deny extradition simply because the case appears to the extradition judge to be weak or unlikely to succeed at trial. Ferras requires the extradition judge, however, to remove evidence from consideration that appears to the judge to be “so defective” or “so unreliable” that it should be disregarded. This may be the result of problems inherent in the evidence itself, problems that undermine the credibility or reliability of the source of the evidence, or a combination of those two factors.
[72]	I also agree with Doherty J.A. that “it is only where the concerns with respect to the reliability of the evidence, whatever the source or sources, are sufficiently powerful to justify the complete rejection of the evidence, that these concerns become germane to the s. 29(1)(a) inquiry”: Anderson, at para. 30. The extradition judge’s starting point is that the certified evidence is presumptively reliable: see Ferras, at paras. 52-56. This presumption may only be rebutted by evidence showing “fundamental inadequacies or frailties in the material relied on by the requesting state”: Anderson, at para. 31.
[Emphasis added] 
In United States of America v. Ferras,[footnoteRef:41] the Supreme Court stated that the extradition judge has the discretion to refuse to order the committal where the evidence is manifestly unreliable.  [41:  	United States of America v. Ferras; United States of America v. Latty, supra, note 31, paras. 39 and 50.] 

Identification evidence is no exception to those principles.[footnoteRef:42] The judge must consider whether there exists prima facie evidence that the person appearing before them is indeed the person whose conduct gave rise to the extradition request. [42:  	Danielson v. United States of America, supra, note 33, para. 24. See also United States of America v. Fraser, 2017 BCCA 136, para. 73, application for leave to appeal to the Supreme Court dismissed, September 21, 2017, No. 37588.] 

The judge in first instance did in fact engage in such an exercise, as is discussed below.
VI.	ANALYSIS
1. Did the extradition judge exceed his role in assessing the ultimate reliability of the witness evidence?
The appellant’s position is that the judge erred because his role, at this stage, was limited to the issue of whether there existed a case on which respondent could be committed to trial in Canada. Due to the principle of comity, certification of the record of the case raised a presumption that the evidence is reliable and available for trial. 
The appellant argues that the judge exceeded his role which was to engage in a limited weighing of the evidence to determine whether a reasonable jury, having been properly instructed, could find Mr. Brahimi guilty beyond a reasonable doubt. 
While acknowledging that the extradition judge may, in rare cases, disregard the evidence where it is “so manifestly unreliable” that it would be “dangerous or unsafe” to act on it, the appellant argues that the extradition judge cannot however assess the relative value of the evidence nor rule on the ultimate issue of reliability of the evidence. The appellant claims that by focussing on the contradictions between the versions provided by Mrs. Brace, he strayed into the territory of the assessment of the witnesses’ credibility, an issue reserved for the trial judge. The appellant elaborated in these terms:
[bookmark: _Ref210910520]37.	It is not open to the extradition judge to assess the credibility of witnesses or to evaluate the strength of the case. If there is some evidence of each of the essential elements of the offence(s) and the identity of the person sought has been established, the test under section 29(1) of the Act has been met.[footnoteRef:43]  [43:  	Appellant’s Argument, para. 37.] 

[bookmark: _Ref213403567][bookmark: _Ref210305500]Although the appellant correctly frames the applicable test at the extradition hearing on a number of occasions,[footnoteRef:44] they also refer to a less onerous test for the requesting state, i.e., one under which the extradition judge has but to find that there is evidence available regarding each of the essential elements of the offence as well as the identity of the person sought. Indeed, the test for committal advanced by the appellant is that set forth in Shephard,[footnoteRef:45] rendered prior to the coming into force of the Canadian Charter of Rights and Freedoms.[footnoteRef:46] In United States of America v. Ferras,[footnoteRef:47] the Supreme Court stated that that test was not Charter-compliant and that some weighing of the evidence was now required to enable the extradition judge to evaluate prima facie evidence, including its reliability, and to determine whether the evidence establishes a sufficient case to commit for extradition.[footnoteRef:48] Were it otherwise, the judge would be merely rubber stamping the extradition request, which would be contrary to the principles of fundamental justice and the Charter,[footnoteRef:49] as McLachlin C.J. explained:[footnoteRef:50] [44:  	Id., paras. 40, 50 and 55-56.]  [45:  	United States of America v. Shephard, [1977] 2 S.C.R. 1067.]  [46:  	Schedule B of the Canada Act 1982, (U.K.)1982, c. 11, coming into force on April 17, 1982.]  [47:   	United States of America v. Ferras; United States of America v. Latty, supra, note 31, paras. 38-46.]  [48:  	Id., para. 41.]  [49:  	Ibid.]  [50:  	Id., para. 46. The test in question, which is the same as that specific to a committal to trial or a verdict of acquittal, has not changed: M.M. v. United States of America, supra, note 31, paras. 37-39 and 57‑62. See also Um c. Procureur général du Canada, 2022 QCCA 529, para. 12; Seth Weinstein and Nancy L. Dennison, Prosecuting and Defending Extradition Cases: A Practitioner's Handbook, Criminal Law Series, vol. 3, Toronto, Emond Montgomery, 2017, p. 218. ] 

[bookmark: par46][bookmark: _Hlk214956616][46] 	Section 29(1)’s direction to an extradition judge to determine whether there is admissible evidence that would “justify committal” requires a judge to assess whether admissible evidence shows the justice or rightness in committing a person for extradition. It is not enough for evidence to merely exist on each element of the crime. The evidence must be demonstrably able to be used by a reasonable, properly instructed jury to reach a verdict of guilty. If the evidence is incapable of demonstrating this sufficiency for committal, then it cannot “justify committal”. The evidence need not convince an extradition judge that a person sought is guilty of the alleged crimes. That assessment remains for the trial court in the foreign state. However, it must establish a case that could go to trial in Canada. This may require the extradition judge to engage in limited weighing of the evidence to determine, not ultimate guilt, but sufficiency of evidence for committal to trial.
[…]
[49]	I conclude that to deny an extradition judge’s discretion to refuse committal for reasons of insufficient evidence would violate a person’s right to a judicial hearing by an independent and impartial magistrate — a right implicit in s. 7 of the Charter where liberty is at stake.  It would deprive the judge of the power to conduct an independent and impartial judicial review of the facts in relation to the law, destroy the judicial nature of the hearing, and turn the extradition judge into an administrative arm of the executive. The process of assessing whether all the boxes are ticked and then ordering committal is not an adjudication, but merely a formal validation. In so far as the majority view in the pre-Charter case of Shephard suggests a contrary view, it should be modified to conform to the requirements of the Charter.
[Emphasis added]
The judge was of the view that the photographic identification process considerably tainted the reliability of the evidence presented, in that Mr. Brahimi’s photo was very different from the three others, which, in the judge’s words, were all mugshots[footnoteRef:51] that strongly contrasted with the respondent’s photo: [51:  	Judgment under appeal, para. 55.] 

[70]	To recap, this case turns on eyewitness identification, a type of evidence known to present high risks of error, where the prosecutor is relying on 23‑year‑old documentary evidence, with no indication that the witnesses are available for trial. 
[71]	The eyewitnesses made their observations under highly traumatic circumstances. They were being shot at, and family members were wounded and killed. The eyewitnesses took part in an identification procedure a long time after the events had taken place, 6 months later. In this context, there are serious questions about the ability of witnesses to perceive and remember the events. 
[72]	Moreover, at trial, the main eyewitness contradicted her prior identification with respect to the photo that she had picked. The witness did not adopt her prior identification when testifying. Rather, she testified that she had signed a document she had been asked to sign and that she could not remember. Again, this is not to apply our law of evidence to the foreign case. It is simply that there is no reason for this Court, in its proper role under the Extradition Act, to disregard the testimony at trial and instead consider the prior out-of-court identification to be true. The contradiction remains. 
[73]	Additional evidence made things worse by revealing more contradictions about the arrangement, format, and size of the photo lineup. Simply put, the lineup provided does not match the lineup described by the witness in her testimony.
[74]	That is not all. The additional evidence also established that the photo lineup was grossly inadequate. It contained only 4 photos, with the photo of the suspect standing out from the others. This is not to impose Canadian standards on a foreign state. It is obvious that the identification procedure was unfair and unreliable because the witnesses could be drawn to the photo that contrasted with the other photos. 
[75]	There was another eyewitness, the 14-year-old niece, but the lineup she was shown was not provided. It is reasonable to assume that it was similar and had the same problems.
[76]	Again, the claims that Mr. Brahimi acted out of revenge and that he had previously attacked the victim are not supported by any evidence.
[77]	The eyewitness identification evidence would necessarily leave reasonable doubt in the mind of a reasonable juror. The evidence is so defective and unreliable that extradition would be a miscarriage of justice.
Given the inherent weaknesses of that photo lineup, the judge was justified in finding that it was insufficient, given the Supreme Court’s ruling in Ferras that “[i]f the evidence is so defective or appears so unreliable that the judge concludes it would be dangerous or unsafe to convict, then the case should not go to a jury and is therefore not sufficient to meet the test for committal.”[footnoteRef:52]  [52:  	United States of America v. Ferras; United States of America v. Latty, supra, note 31, para. 54.] 

The appellant claims that the judge engaged in weighing the witnesses’ credibility. In that regard, the appellant focussed on the following paragraphs of the judgment:
[49]	Concerning the identification by Mrs. Brace, the prosecutor merely reiterated that the record of the forensic expert who administrated the photo lineup indicated that she identified Mr. Brahimi in photo number 3, and the trial Court found that it was photo number 3. 
[50]	The prosecutor suggested that either the witness misspoke when she mentioned photograph number 2 or there was a typographical error in the written minutes of the trial. This attempt at an explanation is not supported by any evidence. There is no indication that the witness misspoke. There is no evidence of an error by the Court reporter. 
[51]	The prosecutor also submitted that the witness could not remember the identification document because she was in emotional shock at the time of her testimony. Moreover, the prosecutor downplayed the statement by the witness that she signed the document because she was told to sign it as something normal in everyday prosecution work. The prosecutor insisted that Mrs. Brace identified Mr. Brahimi and that the written record of identification signed by her is valuable identification evidence. On these points, the prosecutor submitted arguments rather than evidence.
[52]	Additional evidence was submitted in the supplemental record of the case with respect to the lineup photo identification by Mrs. Brace. However, this evidence only added to the confusion. 
[53]	The supplemental record of the case included three black and white photos, assembled on a white sheet, with typed inscriptions, allegedly taken during the identification procedure in January 2001. The first photo showed who would be Mrs. Brace, standing in a living room, pointing to something on a letter-size sheet of paper placed on a coffee table. The second photo is a closeup showing her finger pointing to a specific picture. The sheet of paper contains four pictures in a single row. The third picture is another closeup. The finger masked the number 3 but pointed to the picture allegedly showing Mr. Brahimi. That same picture was previously attached to the record of the case. The typed inscriptions were translated as “Overview of this investigative action”; “View where Lindita Brace points to the photograph labeled with no. 3 belonging to the citizen E. Brahimi”; “Close-up of the person known by the acquaintance.” 
[54]	The new evidence contradicted the evidence at trial on several points. It will be recalled that Mrs. Brace testified at trial that she pointed at photo number 2, that the photos were arranged in two rows, two up and two down, on a 50 x 30 cm board, placed on a stand, and that she had never seen the shooter before the attack. 
[55]	Something else must be said about the photo array shown in the supplemental record of the case. Photo number 3, said to be the photo of Mr. Brahimi, stands out from the other three photos because of the position of the man in it and the general look of the picture. In the photo purported to show Mr. Brahimi, the man's head is bent and turned towards the camera lens, and he smiles slightly as if he had been photographed in a real-life situation. Also, the background is dark. The head may have been framed from a wider shot. The other three photos appear to be police mugshots. They are front-view portraits taken from the shoulders up. The men display neutral expressions. The backgrounds are white. 
[56]	This is worrying, because “structural bias results when one person in the line-up is visually distinct from the others in some way. This bias can cause misidentifications because the person who stands out is more likely to be picked by the identifying witness” (R. v. Hanemaayer, 2008 ONCA 580, para. 24).[footnoteRef:53] [53:  	Judgment under appeal, paras. 49-56.] 

While it is true that conflicts in the testimonial evidence will usually be addressed by the trial judge, the extradition judge nevertheless has the power to ensure its minimal reliability. That is what the judge did here, in examining a significant contradiction regarding the identification procedure recounted by Mrs. Brace. In doing so, he was not deciding the issue of which version of the testimony must prevail, he simply noted the contradiction and considered it in light of the rest of the evidence, to determine whether that evidence was sufficiently reliable.[footnoteRef:54] [54:  	That is also what he wrote in his review of the evidence: “Instead, all the evidence filed is accepted and considered under s. 32 of the Extradition Act, with the contradictions it entails. The Court must consider all the evidence and cannot ignore the testimony at trial”: Judgment under appeal, para. 43.] 

[1] The judge also noted that, in her testimony at trial, Mrs. Brace described an array of four photographs arranged in two rows in which she purportedly pointed to the second photograph.[footnoteRef:55] However, the additional evidence filed in the SROC contains a photo showing instead Mrs. Brace pointing to photograph number 3 on a white sheet of paper showing four photographs arranged in a single row.[footnoteRef:56]  [55:  	Judgment under appeal, paras. 35-43, 52-54 and 71-73.]  [56:  	Record of Case – Dossier certifié d’extradition, supra, note 4, pp. 69-70; Supplemental Record of Case – Dossier supplémentaire, supra, note 5, pp. 103-105.] 

These passages formed part of the judge’s analysis aimed at determining whether there exists reliable and sufficient evidence, in reference to the totality of evidence, upon which a reasonable, properly instructed jury could find the accused guilty,[footnoteRef:57] which the case law allows him to do.[footnoteRef:58]  [57:  	Judgment under appeal, paras. 25-58 and 70-76.]  [58:  	M.M. v. United States of America, supra, note 31, paras. 38 and 100; United States of America v. Ferras; United States of America v. Latty, supra, note 31, para. 54.] 

Although the judge commented on Mrs. Brace’s capacity to recall the events, I am of the view that, in the context of a highly traumatic event and a flawed photo lineup that followed six months later, the judge was properly addressing here the reliability of the eyewitness evidence.[footnoteRef:59]  [59:  	For example, see R. v. Reitsma, 36 WCB (2d) 197, 1997 CanLII 3607, para. 40 (BCCA), summarily confirmed by R. v. Reitsma, [1998] 1 S.C.R. 769. See also, generally, the comments of Doherty J.A. in Morrissey : “[…] The accuracy of a witness’s testimony involves considerations of the witness’s ability to accurately observe, recall and recount the events in issue. When one is concerned with a witness’s veracity, one speaks of the witness’s credibility. When one is concerned with the accuracy of a witness’s testimony, one speaks of the reliability of that testimony”: R. v. Morrissey (1995), 22 OR (3d) 514, p. 526, 1995 CanLII 3498 (ONCA).] 

Indeed, I am of the view that the judge was fully aware of the low threshold for ordering committal and of his limited role.[footnoteRef:60] He was also aware that determining the weight to be given to the identification evidence rests with the trier of fact,[footnoteRef:61] i.e., the Albanian judge in this case. [60:  	Indeed, the judge reiterates this several times: judgment under appeal, paras. 9, 11-14, 18-19, 44, 67‑68.]  [61:  	Judgment under appeal, para. 14.] 

[bookmark: _Hlk213400598]Even assuming that a jury, if it believed the witnesses, could convict, the judge in first instance was right to consider, again under the rules of Canadian law, that the evidence thus submitted was so manifestly fragile that it would be dangerous or unsafe to proceed with committal.
[bookmark: _Ref210312716]In fact, during the hearing, the judge discussed the fact that the evidence in the record appeared weak to him and that he remained fully aware of his limited role and that the requesting state’s burden was low.[footnoteRef:62] [62:  	Pleading of Me Morgan, October 11, 2023.] 

[2] In reply, counsel for the appellant appeared to acknowledge that a Canadian prosecutor would not file charges in a case such as this one:[footnoteRef:63]  [63:  	Id., p. 284.] 

I think what’s important to remember just is that there’s never an assessment of is this a weak case, is this a strong case, like you’ve said, you know. By Canadian standard, a Canadian prosecutor wouldn’t likely proceed on this case, but the question isn’t, you know, is the case weak, is the case strong? Is it likely to lead to a conviction, is it likely to lead to an acquittal? The test is just, if the evidence in the ROC - which is presumed reliable - is believed, if it’s taken to be true, if a reasonable jury were to believe that evidence, could they? Could they, not would they, but could they render a verdict.
[Emphasis added]
[3] To be sure, this is not an admission, which could not in any event, relate to the law, but it should be noted that the applicable test, at the extradition hearing stage, is specifically designed to ensure that the evidence presented, “[is] demonstrably able to be used by a reasonable, properly instructed jury to reach a verdict of guilty. If the evidence is incapable of demonstrating this sufficiency for committal, then it cannot ‘justify committal’.”[footnoteRef:64]  [64:  	United States of America v. Ferras; United States of America v. Latty, supra, note 31, para. 46. See also United States of America v. Ferguson, 2023 BCCA 186, para. 45, application for leave to appeal to the Supreme Court dismissed, November 2, 2023, Nos. 40706 and 40707; Um c. Procureur général du Canada, supra, note 50, para. 12; Seth Weinstein and Nancy L. Dennison, Prosecuting and Defending Extradition Cases: A Practitioner's Handbook, supra, note 50, p. 218. ] 

[4] It is difficult to see how it possible to simultaneously argue that the evidence is capable of satisfying that test while stating that a Canadian prosecutor would likely not lay any charges in the case, being of the view that no jury, under the rules of Canadian law, could reasonably believe such evidence and conclude guilt beyond a reasonable doubt.
However, in this case, even assuming that the evidence submitted by the partner state and attested to in the ROC and the SROC is sufficient, under the rules of Canadian law, to commit the respondent to trial,[footnoteRef:65] the judge, at the final stage of the process, as described in United States of America v. Ferras and echoed in a narrower iteration in M.M. v. United States of America, could rely on “concerns with respect to the reliability of the evidence”, which “are sufficiently powerful to justify the complete rejection of the evidence.”[footnoteRef:66] This discretionary power allows the judge to conclude as to the insufficiency of the evidence, notably because the reliability of the eyewitnesses’ testimony is, prima facie, undermined by the circumstances described in the ROC.  [65:  	M.M. v. United States of America, supra, note 31, paras. 51, 53.]  [66:  	Id., para. 72, citing United States of America v. Anderson, 2007 ONCA 84, para. 30, application for leave to appeal to the Supreme Court dismissed, August 30, 2007, No. 31932. ] 

[bookmark: _Ref196860015]Indeed, following an exhaustive review of the evidence, the judge in first instance explained that he was aware the prima facie case standard is a low threshold, but that this threshold is not met here, citing R. v. Hay, where the Supreme Court held that a judge should not submit a case to the jury when the eyewitness evidence is so weak that it could not justify a guilty verdict beyond a reasonable doubt.[footnoteRef:67]  [67:  	Judgment under appeal, para. 67, citing R. v. Hay, 2013 SCC 61, para. 41.] 

[bookmark: _Hlk213400759]The judge noted that this principle is intended to prevent wrongful conviction and that in the present case, the identification evidence in support of the extradition request, even if accepted, could not reasonably support a finding of guilt beyond a reasonable doubt.[footnoteRef:68] He based his decision on the traumatic circumstances in which the witnesses were able to observe the shooters,[footnoteRef:69] the manifest unreliability of the photo lineup and the contradictions as to how it unfolded as far as Mrs. Brace was concerned,[footnoteRef:70] the time separating the event and those lineups[footnoteRef:71] and the fact that none of the witnesses had seen the responded previously.[footnoteRef:72] He noted that Mrs. Brace claimed to have signed a document that had been submitted to her during that photo lineup, and that she could not recall what was written on it, because she was in a state of shock.[footnoteRef:73] [68:  	Judgment under appeal, para. 67.]  [69:  	Id., paras. 28, 32, 39 and 71.]  [70:  	Id., paras. 33, 35-37, 40-41, 43, 45, 52-58 and 72-74.]  [71:  	Id., paras. 33 and 71.]  [72:  	Id., para. 38. ]  [73:  	Id., paras. 39, 51 and 72.] 

[bookmark: _Ref210305907]In R. v. Hay, the Supreme Court instructs that where the testimony of an eyewitness would necessarily leave reasonable doubt in the mind of a properly instructed jury, and that testimony is the only evidence in the Crown’s case, the case should not be submitted to it:[footnoteRef:74] [74:  	R. v. Hay, supra, note 67, para. 41, citing, inter alia, R. v. Arcuri, 2001 SCC 54, paras. 21-25; R. v. Zurowski, 2004 SCC 72 and United States of America v. Shephard, supra, note 45, p. 1080.] 

[41] 	Although the duty to assess the credibility and weight of an eyewitness’ evidence sits with the jury and, in some circumstances, the testimony of one eyewitness will support a conviction, the jury should not be permitted to convict on the basis of eyewitness testimony that could not support an inference of guilt beyond a reasonable doubt.  In other words, a jury should not be instructed that it may convict based on eyewitness testimony alone where that testimony, even if believed, would necessarily leave reasonable doubt in the mind of a reasonable juror […].  Indeed, where the Crown’s case consists solely of eyewitness testimony that would necessarily leave reasonable doubt in the mind of a reasonable juror, the trial judge must direct an acquittal upon a motion for directed verdict […].
[Emphasis added.]
[bookmark: _Ref210305988]In a relatively recent judgment, our Court highlighted the factors for weighing the reliability of identification evidence:[footnoteRef:75]  [75:  	Saillant-O'Hare c. R., 2022 QCCA 1187, para. 28 citing, inter alia, R. v. Campbell, 2017 ONCA 65, para. 10.] 

[bookmark: par28][bookmark: _Ref112836871][bookmark: _Ref112680531][bookmark: _Ref112680519][28]	Le juge seul doit ainsi se mettre en garde contre la fragilité d’une preuve d’identification par témoin oculaire considérant les dangers qu’elle implique. Dans l’arrêt Hibbert, la Cour suprême explique que l’un de ces dangers est que cette preuve donne l’illusion d’être crédible, parce qu’elle est honnête et sincère. Or, les témoins oculaires peuvent commettre des erreurs lors de l’identification d’un suspect malgré toute leur bonne volonté. Pour évaluer la fiabilité de l’identification de l’accusé, le juge ne doit pas se limiter à la crédibilité du témoin, mais doit considérer d’autres critères, dont notamment la durée de l’observation, la distance, l’éclairage, les obstacles à la vue, le fait de reconnaître quelqu’un, le temps écoulé entre la première observation et la description donnée ultérieurement aux policiers. De même, la familiarité entre le témoin et l’accusé peut évidemment être un facteur qui rehausse la fiabilité de l’identification.
[Emphasis added]
[bookmark: _Ref210909802]These concerns relating to eyewitness identification evidence are well known, that type of evidence being the most likely to lead to lead to a miscarriage of justice.[footnoteRef:76] Indeed, the risk of wrongful conviction caused by mistaken, but apparently convincing, eyewitness identification, is well documented,[footnoteRef:77] as noted by Donald J.A. of the Court of Appeal for British Columbia, in United States v. Walker: [76:  	Saillant-O'Hare c. R., supra, note 75, para. 27, citing Proulx c. R., [1992] R.J.Q. 2047, 1992 CanLII 3362 (C.A.) and Neil Brooks, Directives à l’intention de la police : l’identification par témoin oculaire avant le procès : un document d’étude préparé à l’intention de la Commission de réforme du droit du Canada, Ottawa, Commission de réforme du droit au Canada, 1983, p. 8.]  [77:  	R. v. Hibbert, 2002 SCC 39, para. 51, citing Peter deCarteret Cory, The Inquiry Regarding Thomas Sophonow: The Investigation, Prosecution and Consideration of Entitlement to Compensation, Winnipeg, 2001, pp. 31-34 (“Sophonow Report”).] 

Canadian Standards for eyewitness identification were shaped not only by the painful experience of wrongful convictions like the Sophonow case [R v. Sophonow, [1984] 2 RCS 524], but also a history of judicial recognition of the inherent dangers in eyewitness identification. For example, showing a single picture to a witness was found to be improper and damaged the value of identification in R. v. Bagley, [1926] 3 D.L.R. 717, [1926] 2 W.W.R. 513 (B.C.C.A.), and R. v. Smierciak (1946), [1947] 2 D.L.R. 156, 87 C.C.C. 175 (Ont. C.A.). Caution in the use of photographic evidence was urged by Robertson C.J.O. in R. v. Watson, [1944] 2 D.L.R. 801 at 803, 81 C.C.C. 212 (Ont. C.A.):
It requires constant watchfulness on the part of trial Judges and Magistrates, and of Crown counsel as well, to see that nothing unfair to an accused person is done, or is stated in evidence, in connection with the use of photographs for purposes of identification. Within proper limits, the use of photographs is not only helpful to the administration of justice, but is often indispensable…
In my opinion, the review of evidence of eyewitness identification tendered in an extradition request requires a similar degree of watchfulness. I would not generalize this to all forms of evidence in the reviewing process. My focus is on eyewitness identification as an extraordinarily problematic category.
The judge in this case expressed the view that the appellant asked him to “to speculate as to the frailties of the Government’s case” (para. 25). With respect, I do not think that speculation is involved in evaluating this evidence. When it cannot be determined whether the eyewitness identification is dangerous or unsafe – because the summary is incomplete – then the requesting state has not met its burden. It would be speculation to assume the evidence is free of any defect that would render it insufficient for committal. Perhaps the judge, at paragraph 25 of his reasons, meant that whether the evidence is good or bad is a matter best left for trial in Washington. If so, that comes very close to the rubber stamping that prevailed under the Sheppard model [based on Unites States of America v Sheppard, [1977] 2 SCR 1067]. A Ferras assessment demands more than that.
Furthermore, while many of the authorities on this topic deal with jury warnings, this does not suggest that every case of dubious eyewitness identification should go to a jury. If the evidence is so weak that a guilty verdict would be unreasonable, a judge should direct a verdict to avoid an injustice. Likewise, the extradition judge should discharge on such evidence.[footnoteRef:78] [78:  	United States of America v. Walker, 2008 BCCA 55 [“Walker 1”]. For a summary of the case, see Seth Weinstein and Nancy L. Dennison, Prosecuting and Defending Extradition Cases: A Practitioner's Handbook, supra, note 50, pp. 267-268.] 

[Emphasis added]
[bookmark: _Ref210909677]It is well established that “[l]orsque la seule preuve d’identification de l’accusé repose sur la déposition d’un témoin oculaire qui ne connaît pas l’accusé, le danger d’une identification erronée est reel.”[footnoteRef:79]  In such cases, albeit rare, the extradition judge may dismiss the application for committal on the ground that the identification evidence is manifestly unreliable or defective.[footnoteRef:80] [79:  	Martin Vauclair, Tristan Desjardins and Pauline Lachance, Traité général de preuve et de procédure pénales, 31st Ed., Montréal, Yvon Blais, 2024, p. 127, No. 42.8.]  [80:  	United States of America v. Ferras; United States of America v. Latty, supra, note 31, para. 46. Se also Lisa Dufraimont, “R. v. Hay: Enhanced safeguards against wrongful conviction in identification cases”, (2014) 6:7 C.R. 246, pp. 246-248; David M. Paciocco, Palma Paciocco and Lee Stuesser, The Law of Evidence, 8th Ed., Toronto, Irwin Law, 2020, pp. 700-701. ] 

[bookmark: _Ref210306593]United States of America v. Walker[footnoteRef:81] (Walker 1) provides one such example. In that case, the requesting state had requested Walker’s extradition to stand trial for murder. The case rested mainly on Walker’s identification by an eyewitness who did not know him and who had identified him from a photograph. Walker was committed for extradition, but the order of committal was set aside by the Court of Appeal for British Columbia, the latter being of the view that identification by a single person, based on a single photograph, and without evidence of the basis of that identification, was insufficient to establish prima facie identification evidence.  [81:  	Walker 1, supra, note 78.] 

The Court of Appeal for British Columbia, per Donald J.A. recalled the inherent dangers of eyewitness identification evidence and noted that extradition judges should not casually accept such identification evidence without reviewing, prima facie, its reliability. She added that when the ROC is incomplete and the extradition judge cannot determine whether the eyewitness identification is reliable or not, this means that the state has not met its evidentiary burden:
[25]	Remembering that the Ferras assessment is to screen evidence so as to avoid dangerous or unsafe verdicts, extradition judges should give high risk eyewitness identification a very hard look. 
[26]	Turning to the evidence in the ROC, I note the following deficiencies in the evidence: 
1. 	While the single photo is appended to the ROC, the photo montage is not. Is the montage fair or does the appellant stand out as distinctly different from the other five subjects? 
2. 	The order in which the witness was shown the single photo and the montage is not disclosed. If he was shown the single photo first, then the witness may have recognized the appellant's picture in the montage not from the crime scene but from the prior viewing of the single photo. 
3.	 It is not said whether the montage used the same or a different photo, and if not the same photo, whether it is a good likeness. 4. The time of day, lighting conditions, and the duration of the encounter are not disclosed.
[27]	It would have been easy for the respondent to address these matters in the ROC. The respondent cannot expect the extradition judge to assume favourable answers to the questions left unanswered because of the paucity of the evidence. If it was dark in the alley, the observation by the witness lasted only a few seconds, the police showed a single photo first, and/or the police created an unfair montage, then the sufficiency of the case is highly doubtful. 
[28]	Canadian standards for eyewitness identification were shaped not only by the painful experience of wrongful convictions like the Sophonow case, but also a history of judicial recognition of the inherent dangers in eyewitness identification. For example, showing a single picture to a witness was found to be improper and damaged the value of identification in R. v. Bagley, [1926] 3 D.L.R. 717, [1926] 2 W.W.R. 513 (B.C.C.A.), and R. v. Smierciak (1946), [1947] 2 D.L.R. 156, 87 C.C.C. 175 (Ont. C.A.). Caution in the use of photographic evidence was urged by Robertson C.J.O. in R. v. Watson, [1944] 2 D.L.R. 801 at 803, 81 C.C.C. 212 (Ont. C.A.): It requires constant watchfulness on the part of trial Judges and Magistrates, and of Crown counsel as well, to see that nothing unfair to an accused person is done, or is stated in evidence, in connection with the use of photographs for purposes of identification. Within proper limits, the use of photographs is not only helpful to the administration of justice, but is often indispensable. See also, to the same effect, R. v. Goldhar, [1941] 2 D.L.R. 480, 76 C.C.C. 270 (Ont. C.A.).
[29]	In my opinion, the review of evidence of eyewitness identification tendered in an extradition request requires a similar degree of watchfulness. I would not generalize this to all forms of evidence in the reviewing process. My focus is on eyewitness identification as an extraordinarily problematic category.
[30]	The judge in this case expressed the view that the appellant asked him "to speculate as to the frailties of the Government's case" (para. 25). With respect, I do not think that speculation is involved in evaluating this evidence. When it cannot be determined whether the eyewitness identification is dangerous or unsafe – because the summary is incomplete – then the requesting state has not met its burden. It would be speculation to assume the worst about the evidence; but by the same token, it would be speculation to assume the evidence is free of any defect that would render it insufficient for committal. Perhaps the judge, at paragraph 25 of his reasons, meant that whether the evidence is good or bad is a matter best left for trial in Washington. If so, that comes very close to the rubber stamping that prevailed under the Shephard model. A Ferras assessment demands more than that. 
[31]	Furthermore, while many of the authorities on this topic deal with jury warnings, this does not suggest that every case of dubious eyewitness identification should go to a jury. If the evidence is so weak that a guilty verdict would be unreasonable, a judge should direct a verdict to avoid an injustice. Likewise, the extradition judge should discharge on such evidence.
Following that case – Walker 1 – the requesting state filed a new ROC and a supplemental ROC in support of a second extradition request for Mr. Walker (“Walker 2”). According to the judge seized of the second extradition request,[footnoteRef:82] the newly submitted evidence indicated, inter alia, that the photographic lineup to which the eyewitness had been submitted had taken place on the very same day the crime was committed. This time, the photographic montage used was provided, and it showed that the six photographs used were of Aboriginal men like Mr. Walker. The instructions given to the witness during that lineup also appeared in the ROC. The witness had also correctly identified the person accompanying Mr. Walker as Mr. Wako.  [82:  	United States of America v. Walker, 2008 BCSC 1811.] 

Moreover, it was noted that five days after the event, another person had identified Mr. Walker from the same photo lineup shown to the first witness. The photo montage consisting of six photographs included Mr. Walker’s photo that had been submitted in the ROC in Walker 1, which had never been shown to the witnesses in isolation. Several other persons also allegedly identified Mr. Walker from that montage, but the ROC did not specify their identities.
Another important piece of evidence had been added to the record of the case, i.e., the testimony of Mr. Wako, a friend of Mr. Walker who had witnessed the crime. He had known Mr. Walker for at least two years and was in his company when the argument took place. According to his testimony, he had seen M. Walker shoot the victim and had seen the latter go down to the ground.
[bookmark: _Ref210312924]In this second case, the judge in first instance ordered Mr. Walker’s committal, which was confirmed on appeal. The Court of Appeal noted that the extradition judge had properly found that on the sole basis of the identification evidence of Mr. Wako, who knew the appellant for two years and who had also witnessed the shooting, the sufficiency of the evidence had been established for the committal to trial:[footnoteRef:83]  [83:  	United States of America v. Walker, 2011 BCCA 110, para. 16.] 

[bookmark: par11][11]	Ultimately, the case against the appellant will depend on the evidence of Mr. Wako and Mr. Cummings. The fresh evidence challenges their credibility as well as that of other witnesses. Whether this evidence undermines the testimony of Mr. Wako and Mr. Cummings is a question for the trier of fact in King County, not for an extradition judge in British Columbia. The evidence of these witnesses, if believed, establishes a plausible case sufficient for committal. Any further weighing of the evidence by the extradition judge would go beyond the scope of this duty as described in Ferras.
[bookmark: par12][12]	This case could go to trial in Canada based on Mr. Wako’s anticipated evidence that he saw his friend, Maurice Walker, shoot the victim on the morning of 25 June 2003. Nothing in Mr. Trieweiler’s affidavit challenges that evidence. Rather, the appellant makes two points.
[bookmark: par13][13]	The appellant’s first point is that the summarized evidence is nothing more than a bald conclusory statement of identification, without any underlying facts, information or context on which the extradition judge could judicially assess its probative value as opinion evidence. I do not agree. If a person who says he has been a friend of A for two years, testifies he was with A earlier on the day of the incident and then says he saw A shoot the victim, and he is believed, that is some reliable evidence that A shot the victim who died as a result of wounds suffered from that shooting. When the shooting involves several shots fired directly at the victim, intention can be inferred. A prima facie case is established.
[…]
[16] 	It is implicit in my conclusion regarding the first issue that I would reject the appellant’s submission founded on the fact the eyewitness identification procedures used by the King County investigators do not meet the standards suggested for such procedures by the Sophonow Inquiry. Even were the Sophonow Inquiry standards accepted as the general rule in Canada, this Court should not superimpose standards of reliability and admissibility of evidence in Canadian criminal cases on a foreign state at an extradition hearing. Dissimilarity in a foreign state’s evidentiary rules from Canadian standards does not necessitate a conclusion that the evidence is so manifestly unreliable as to require a remedy for a violation of the accused’s right not to be deprived of his liberty other than in accordance with principles of fundamental justice: R. v. Harrer, 1995 CanLII 70 (SCC), [1995] 3 S.C.R. 562 at paras. 13-18 and 23; Ferras, at para. 28.
[Emphasis added]
In United States v. Bennett, the Court of Appeal of Alberta, per Neilson J.A., noted that the analysis undertaken in Walker 1 was correct:
[26]	While it is difficult to provide a comprehensive list of what will constitute unreliable evidence, I disagree with Mr. Bennett that the authorities provide no guidance. Such evidence may include a retraction by a material witness, a bare assertion without content, or information indicating the evidence is unavailable or, generally, “so defective or… unreliable that... it would be dangerous or unsafe to convict”: Ferras at paras. 54, 58. As well, unreliable evidence will exhibit “fundamental inadequacies or frailties” (Powar at para. 13), or may arise from “serious deficiencies in a body of circumstantial evidence or from the opportunity for a witness to know or observe factual matters”: Graham at para. 41. Dubious and incomplete evidence of eyewitness identification may be unreliable: United States of America v. Walker, 2008 BCCA 55. As well, information that directly impeaches evidence in the ROC because it demonstrates the latter is selective and has omitted material information will be unreliable: United States v. Wilson, 2011 BCCA 514 at para. 50.[footnoteRef:84] [84:  	United States v. Bennett, 2014 BCCA 145.] 

Asserting that each case must be assessed on its own facts is a truism. The case law is replete with examples of courts ordering committal despite identification evidence being significantly challenged. However, in most of these cases, either the eyewitnesses knew the accused before the events,[footnoteRef:85] the identification evidence rested on other evidence,[footnoteRef:86] or both.[footnoteRef:87] Indeed, extradition judges are careful to distinguish Walker 1 for these reasons. [85:  	United States of America v. Caro-Hernandez, 2020 ABQB 801, para. 71; The Attorney General of Canada v. Siyad, 2020 ONSC 1266, para. 40; United States v. Gallacher and Brown, 2008 BCSC 708, paras. 50-51 and 58. ]  [86:  	United States of America v. Baruca, 2022 BCSC 723, para. 142, appeal allowed for other reasons in United States v. Lim, 2023 BCCA 304; United States of America v. Hall, 2016 BCSC 1004, para. 44; United States v. Haugen, 2010 BCSC 56, para. 62. ]  [87:  	United States of America v. Mendoza, 2016 BCSC 1297, para. 68, confirmed by United States of America v. Mendoza, 2018 BCCA 55; USA v. Johal, 2011 BCSC 1068, paras. 50 and 52; United States of America v. Khuc, 2008 BCCA 425, paras. 39-41; United States v. Costanzo, 2008 BCSC 300, paras. 62‑63.] 

In this case, the issues of reliability of the identification evidence are more akin to those that existed in Walker 1, where the witness and the accused did not know each other previously, and where their encounter was brief and at a distance, besides having occurred in traumatic circumstances for the two witnesses (Mrs. Brace, the wife of one of the victims, and Ms. A, aged fourteen at the time).[footnoteRef:88] [88:  	Walker 1, supra, note 78, paragr. 20: “[t]he witness and the accused were not previously known to each other, their encounter was brief, and the circumstances were traumatic for the witness”.] 

Here, finding the identification evidence to be manifestly unreliable, the judge in first instance concluded that even if the evidence had been sufficient under the prima facie case standard, he would nevertheless have refused committal pursuant to the extradition judge’s discretion recognized in United States of America v. Ferras and M.M. v. United States of America.[footnoteRef:89] Noting that he was aware of the limited scope of that discretion, he held that this one of those rare cases where the court must intervene to prevent extradition based on evidence so manifestly unreliable that it would be dangerous to act on it.[footnoteRef:90]  [89:  	Id., para. 68.]  [90:  	Ibid.] 

[5] Evidence of a conflict between the respondent and the victim, which rests solely on Mrs. Brace’s short testimony at trial,[footnoteRef:91] as well as the evidence that Mr. Brahimi fled Albania, established by the judgment rendered in Greece convicting him of possession and use of false passports several months after the events, cannot negate the judge’s conclusion as to the sufficiency and reliability of the evidence.[footnoteRef:92] As for the evidence that the respondent fled, the teachings of the Supreme Court in R. v. White[footnoteRef:93] are relevant: [91:  	The ROC mentions that Mrs. Brace testified as follows, in answer to the question of whether her husband had ever had any problems: “In 1999, in May, he was shot once with a machine gun. Astrit had suspicions about Ëngjëll Brahimi, because in 1997 Ëngjëll's brother was killed when he was shot by the police. At this time in the police my brother in law (brother of Astrit) was working as the Head of Fieri Police Agron Grace and Astrit was the chief or crimes.”]  [92:  	Record of Case – Dossier certifié d’extradition, supra, note 4, pp. 73-74 and 85-95; Judgment under appeal, para. 31.]  [93:  	R. v. White, 2011 SCC 13, paras. 22-23, citing Gudmondson v. The King (1933), 60 C.C.C. 332, 1933 CanLII 415 (S.C.C.); R. v. White, [1998] 2 S.C.R. 72, pp. 106-107.] 

[bookmark: par22][22]	The principle that after-the-fact conduct may constitute circumstantial evidence of guilt remains good law. At its heart, the question of whether such evidence is admissible is simply a matter of relevance (White (1998), at para. 23). As Major J. noted in White (1998), “[e]vidence of post-offence conduct is not fundamentally different from other kinds of circumstantial evidence. In some cases it may be highly incriminating, while in others it might play only a minor corroborative role” (para. 21). As with all other evidence, the relevance and probative value of post-offence conduct must be assessed on a case-by-case basis (para. 26). Consequently, the formulation of limiting instructions with respect to the broad category of post-offence conduct is governed by the same principles as for all other circumstantial evidence. Thus, while the term “consciousness of guilt” may have fallen out of use, it is still permissible for the prosecution to introduce evidence of after-the-fact conduct in support of an inference that the accused had behaved as a person who is guilty of the offence alleged — provided that, as with all circumstantial evidence, its relevance to that inference can be demonstrated.
[bookmark: par23][23]	That being said, though the use of such evidence has an extensive history in our criminal jurisprudence, it has also long been recognized that the introduction of post-offence conduct for the purpose of establishing the accused’s “consciousness of guilt” carries with it a substantial risk of jury error (Gudmondson v. The King (1933), 60 C.C.C. 332 (S.C.C.)). Jurors may be tempted to “jump too quickly from evidence of post-offence conduct to an inference of guilt” (White (1998), at para. 57) without giving proper consideration to alternate explanations for the conduct in question.
[bookmark: par24][24]	In most cases,
the best way for a trial judge to address that danger is simply to make sure that the jury are aware of any other explanations for the accused’s actions, and that they know they should reserve their final judgment about the meaning of the accused’s conduct until all the evidence has been considered in the normal course of their deliberations. Beyond such a cautionary instruction, the members of jury should be left to draw whatever inferences they choose from the evidence at the end of the day. [Emphasis added; White (1998), at para. 57.]
[Emphasis added]
Based on the above guidance, it appears that equivocal flight behaviour, such as Mr. Brahimi’s in this case, can be just as consistent with evidence that the crime was committed as with something else, such as the will to avoid being mistakenly accused thereof. Its probative force is consequently reduced on that account.
I would dismiss this ground of appeal.
Did the judge apply Canadian evidentiary standards to the evidence gathered in Albania?
The appellant submits that the judge applied Canadian evidentiary standards to evidence relating to the photo lineup that took place in Albania, which renders his decision unreasonable. These objections are aimed at the following passages of the judgment:[footnoteRef:94] [94:  	Judgment under appeal, paras. 43 and 74.] 

[bookmark: par43][43]	Here, the Court is presented with two contradictory pieces of evidence: the prior out-of-court identification, as mentioned by the prosecutor, and the testimony at trial. This Court does not have to adopt the foreign Court's conclusion in rejecting the trial testimony in favour of the prior identification. Interestingly, the prior out‑of‑court identification would be inadmissible hearsay under Canadian law of evidence. The prior identification exception described in R. v. Starr, 2000 SCC 40, para. 221, would not apply because the witness did not identify the accused at trial, nor did she testify that her previous identification was accurate. This Court understands, however, that the Canadian law of evidence does not apply in extradition proceedings. Instead, all the evidence filed is accepted and considered under s. 32 of the Extradition Act, with the contradictions it entails. The Court must consider all the evidence and cannot ignore the testimony at trial. The question to be resolved remains whether the evidence, as submitted, satisfies the prima facie case standard, subject to the discretionary power to refuse committal where the evidence is so manifestly unreliable that it would be unsafe to act on it or where it is not realistically available for trial.
[…]
[74]	That is not all. The additional evidence also established that the photo lineup was grossly inadequate. It contained only 4 photos, with the photo of the suspect standing out from the others. This is not to impose Canadian standards on a foreign state. It is obvious that the identification procedure was unfair and unreliable because the witnesses could be drawn to the photo that contrasted with the other photos.
[Emphasis added]
[bookmark: _Ref196860634]The extradition judge’s role is to determine whether the applicable test is met under Canadian law. In other words, the judge “must consider the evidence in light of Canadian law and determine whether it reveals conduct that would justify committal for the crime listed in the [Authority to Proceed] if it had occurred in Canada.”[footnoteRef:95] Thus, in extradition matters, “[t]he courts of both countries deal with the offence under their own law, the law in which they are versed.”[footnoteRef:96] so that “the role of the extradition judge does not include any review of the foreign law.”[footnoteRef:97] [95:  	M.M. v. United States of America, supra, note 31, para. 50 citing Canada (Justice) v. Fischbacher, supra, note 38, para. 35. See also United States of America v. Ferras; United States of America v. Latty, supra, note 31, para. 21; United States of America v. Dynar, [1997] 2 S.C.R. 462, pp. 513-514; Canada v. Schmidt, [1987] 1 S.C.R. 500, p. 515.]  [96:  	McVey (Re); McVey v. United States of America, [1992] 3 S.C.R. 475, p. 528. See also Canada (Justice) v. Fischbacher, supra, note 38, para. 35.]  [97:  	Canada (Justice) v. Fischbacher, supra, note 38, para. 35.] 

It is true that unlike evidence admissible at a preliminary inquiry, that which is presented at an extradition hearing, “by virtue of the expanded rules of admissibility [provided in the Act] […], ‘may lack the threshold guarantees of reliability afforded by Canadian rules of evidence’.”[footnoteRef:98] Indeed, compliance with the principle of international comity depends on this, as the Supreme Court noted:[footnoteRef:99] [98:  	M.M. v. United States of America, supra, note 31, para. 59 citing United States of America v. Ferras; United States of America v. Latty, supra, note 31, para. 48.]  [99:  	Kindler v. Canada (Minister of Justice), [1991] 2 S.C.R. 779, pp. 844-845.] 

Extradition procedure, unlike the criminal procedure, is founded on the concepts of reciprocity, comity and respect for differences in other jurisdictions. […] The simple fact is that if we were to insist on strict conformity with our own system, there would be virtually no state in the world with which we could reciprocate.
[bookmark: _Hlk189517081]However, it is well established that “[l’]évaluation des éléments de preuve se fait selon les normes canadiennes et que, par conséquent, la preuve d’identification figurant au dossier du partenaire doit répondre aux préoccupations soulevées par les tribunaux canadiens.”[footnoteRef:100] Indeed, the principles of fundamental justice require that the person sought have the benefit of “an independent judicial phase, an independent and impartial judge and a judicial decision based on an assessment of the evidence and the law.”[footnoteRef:101] [100:  	Martin Vauclair, Tristan Desjardins and Pauline Lachance, Traité général de preuve et de procédure pénales, supra, note 79, p. 127, No. 6.48.]  [101:  	United States of America v. Ferras; United States of America v. Latty, supra, note 31, para. 26.] 

I am of the view that the judge in first instance respected that rule. Explaining that the Mr. Brahimi’s out of court identification based on a photo lineup would be inadmissible hearsay under Canadian law of evidence,[footnoteRef:102] the judge immediately went on to specify that Canadian law of evidence does not apply in extraditions proceedings: [102:  	Judgment under appeal, para. 43.] 

[43]	Here, the Court is presented with two contradictory pieces of evidence: the prior out-of-court identification, as mentioned by the prosecutor, and the testimony at trial. This Court does not have to adopt the foreign Court's conclusion in rejecting the trial testimony in favour of the prior identification. Interestingly, the prior out of court identification would be inadmissible hearsay under Canadian law of evidence. The prior identification exception described in R. v. Starr, 2000 SCC 40, para. 221, would not apply because the witness did not identify the accused at trial, nor did she testify that her previous identification was accurate. This Court understands, however, that the Canadian law of evidence does not apply in extradition proceedings. Instead, all the evidence filed is accepted and considered under s. 32 of the Extradition Act, with the contradictions it entails. The Court must consider all the evidence and cannot ignore the testimony at trial. The question to be resolved remains whether the evidence, as submitted, satisfies the prima facie case standard, subject to the discretionary power to refuse committal where the evidence is so manifestly unreliable that it would be unsafe to act on it or where it is not realistically available for trial.
[Emphasis added]
[6] At the conclusion of his analysis, he nevertheless held that the photo array presented to the two eyewitnesses to identify Mr. Brahimi was grossly inadequate because it included only four photos, including Mr. Brahimi’s, which clearly stood out from the others:[footnoteRef:103] [103:  	Id., paras. 55 and 74.] 

[55]	Something else must be said about the photo array shown in the supplemental record of the case. Photo number 3, said to be the photo of Mr. Brahimi, stands out from the other three photos because of the position of the man in it and the general look of the picture. In the photo purported to show Mr. Brahimi, the man's head is bent and turned towards the camera lens, and he smiles slightly as if he had been photographed in a real-life situation. Also, the background is dark. The head may have been framed from a wider shot. The other three photos appear to be police mugshots. They are front-view portraits taken from the shoulders up. The men display neutral expressions. The backgrounds are white.
[…]
[bookmark: par74][74]	That is not all. The additional evidence also established that the photo lineup was grossly inadequate. It contained only 4 photos, with the photo of the suspect standing out from the others. This is not to impose Canadian standards on a foreign state. It is obvious that the identification procedure was unfair and unreliable because the witnesses could be drawn to the photo that contrasted with the other photos.
[Emphasis added]
Indeed, the evidence in the record of the case shows that Mr. Brahimi’s photograph appears to have been framed from a wider shot, on a dark background, whereas the photos of the other three individuals are front-view shots, taken from the shoulders up, and on a white background. 
In these circumstances, I am of the view that the judge did not err by applying Canadian standards of evidence to the photo array used in Albania. Applying the prima facie case standard, he assessed the sufficiency and reliability of the certified evidence submitted in support of the extradition request. He held that that evidence was defective on its face and that there existed a real risk that the evidence was fundamentally flawed. The discretionary power of the extradition judge is in fact designed to prevent that type risk to ensure compliance with the principles of fundamental justice. 
Indeed, he cautioned himself against applying Canadian evidentiary standards to the photographic identification evidence used by the Albanian authorities. Moreover, contrary to the judge in first instance in Walker, he did not compare the array with the recommendations of the Sophonow Inquiry.[footnoteRef:104] [104:  	Sophonow Report, supra, note 77 pp. 31‑34.] 

Did the judge err in finding that there was insufficient available evidence upon which a reasonable jury could convict
Under this ground of appeal, the appellant claims that the judge erred in three respects. 
The appellant first submits that, even if the identification made by Mrs. Brace were to be discarded, Ms. A’s was sufficient in satisfying the applicable evidentiary standard to order the respondent’s committal. 
The appellant adds that the judge incorrectly speculated as to the availability of the evidence for a trial in Albania, whereas the certification of the record of the case allows this to be presumed, the respondent having failed to rebut the presumption. 
Finally, the appellant complains that the judge was more demanding in his analysis of the sufficiency of the evidence out of fear that a second trial would not be held in Albania.
In my view, these arguments are ill founded. This finding obviously flows from my conclusion that the judge held, correctly, that the evidence as a whole was not sufficient to order Mr. Brahimi’s committal. 
[bookmark: _Ref210311695]A number of observations dealing more specifically with the identification evidence provided by Ms. A must be made nevertheless. In that regard, the judge noted “[t]here was another eyewitness, the 14-year-old niece, but the lineup she was shown was not provided. It is reasonable to assume that it was similar and had the same problems.”[footnoteRef:105] Although the ROC is not required to present all of the evidence available to the requesting state,[footnoteRef:106] the identification evidence provided by Ms. A is weak, to say the least. She describes the person sought and the identification procedure as follows:[footnoteRef:107] [105:  	Judgment under appeal, para. 75.]  [106:  	United States of America v. Dynar, supra, note 95, p. 518; United States of America v. Pannell, 2007 ONCA 786, para. 23, discontinuance of the application for leave to appeal to the Supreme Court, January 22, 2008, No. 32399. The record of the case must include a summary of the evidence available to it: Extradition Act, supra, note 2, s. 33(1)(a).]  [107:  	Record of Case – Dossier certifié d’extradition, supra, note 4, p. 71.] 

This person was tall, slender with a medium body, with black hair, with a long face, which I fixed as a face. I looked at him and I remembered. And when he was presented to me in the photographs I put my finger on him. The procedure of recognizing through the photographs was made at the home of my aunt. The photos were listed on a white paper and below them were numbers. I recognized the number 2 to which the person I saw at the car with the automatic corresponded. When I put my finger on the photo, the prosecutor’s investigator photographed me. I do not know who he was.
There is no need to set out yet again the known issues regarding the eyewitness identification evidence. Suffice it to mention that Ms. A was fourteen years old at the time of the crime, that she had to avoid being hit by gunfire and that she saw a member of her family lose his life just next to her. The shooter got out of a car at a distance of 20 to 30 metres from her and advanced toward the car she was in. She had never seen the shooter before identifying him during a photo lineup that took place almost six months after the events. Finally, the photo array that was shown to Ms. A is not provided in the ROC nor in the SROC.[footnoteRef:108]  [108:  	Id., pp. 70-71.] 

In light of these facts that the judge considered,[footnoteRef:109] I am of the view that he did not err in not ordering Mr. Brahimi’s committal, on the basis of the identification made by Ms A alone.  [109:  	Judgment under appeal, paras. 71 and 75.] 

In this respect, moreover, the parallel that the judge drew between the photo array provided to Ms. A and that used by Mrs. Brace is supported by the evidence. Indeed, both Mrs. Brace and Ms. A described a white sheet of paper that included photographs and numbers,[footnoteRef:110] and both mentioned having made the identification at Mrs. Brace’s home and having then been photographed by an investigator.[footnoteRef:111] On that subject, I believe that Donald J.A.’s comments in Walker 1 are relevant, in that they describe a situation where, as here, the evidence provided very few indications on the identification process itself:[footnoteRef:112] [110:  	Record of Case – Dossier certifié d’extradition, supra, note 4, pp. 70-71.]  [111:  	Ibid.]  [112:  	Walker 1, supra, note 78, para. 30. That case under consideration is not however analogous to that where the ROC merely mentions that the police suspect the person sought: see M.M. v. United States of America, supra, note 31, para. 51 citing United States of America v. Yang (2001), 56 OR (3d) 522001, 2001 CanLII 20937, para. 63 (C.A. Ont.). See also United States of America v. Ferras; United States of America v. Latty, supra, note 31, para. 58; Danielson v. United States of America, supra, note 33, para. 35.] 

[bookmark: par30][30]	The judge in this case expressed the view that the appellant asked him "to speculate as to the frailties of the Government's case" (para. 25). With respect, I do not think that speculation is involved in evaluating this evidence. When it cannot be determined whether the eyewitness identification is dangerous or unsafe – because the summary is incomplete – then the requesting state has not met its burden. It would be speculation to assume the worst about the evidence; but by the same token, it would be speculation to assume the evidence is free of any defect that would render it insufficient for committal. Perhaps the judge, at paragraph 25 of his reasons, meant that whether the evidence is good or bad is a matter best left for trial in Washington. If so, that comes very close to the rubber stamping that prevailed under the Shephard model. A Ferras assessment demands more than that.
[Emphasis added; bold in the original]
Finally, the appellant is of the view that the judge erred in writing that there was no indication that the witnesses would be available for a trial.[footnoteRef:113] The appellant takes issue with the following paragraphs in particular: [113:  	Judgment under appeal, paras. 27 and 70.] 

[27]	The summary of the evidence contained in the record of the case is based on the case file and the trial record dating back to the time of the facts and proceedings in 2000 and 2001. The evidence is alleged to be lawful under Albanian law and that it would be available at trial. However, there is no indication of more recent meetings with witnesses and their availability to testify at trial, and, as mentioned, it is stated that extradition is requested for the execution of the sentence.
[…]
[70]	To recap, this case turns on eyewitness identification, a type of evidence known to present high risks of error, where the prosecutor is relying on 23‑year‑old documentary evidence, with no indication that the witnesses are available for trial.
[bookmark: _Ref210312383][bookmark: _Ref210312442]I agree with the appellant that there was nothing in the record to support the proposition that the evidence will not be available for trial, it being well established that the certification inherent to the ROC and SROC creates a presumption of the availability of that evidence for trial,[footnoteRef:114] and that the mere passage of time cannot rebut that presumption.[footnoteRef:115] [114:  	Extradition Act, supra, note 2, s. 33(3)(a); United States of America v. Ferras; United States of America v. Latty, supra, note 31, para. 30; Saric c. Canada (Procureur général), 2010 QCCA 1154, para. 23.]  [115:  	Leventis c. Procureur général du Canada (États-Unis d'Amérique), 2019 QCCA 1960, para. 30, citing Latulippe c. Procureure générale du Canada, 2018 QCCA 596, paras. 27 et 29.] 

However, as the appellant themself acknowledges, the judge did not find that that presumption was rebutted.[footnoteRef:116] In fact, his refusal to order committal was not based on the unavailability of the evidence at trial. He relied rather on the fact that the evidence was insufficient[footnoteRef:117] and manifestly unreliable.[footnoteRef:118] In this context, even if there was indeed an error, it would not be overriding. [116:  	Appellant’s Argument, para. 72.]  [117:  	Judgment under appeal, paras. 67 and 77.]  [118:  	Id., paras. 68 and 77.] 

The appellant submits a similar argument with respect to the judge’s following comments as to the fact that extradition is requested for the execution of a sentence:[footnoteRef:119]  [119:  	Id., paras. 26-27 and 48.] 

[bookmark: par26][26]	It is stated in the record of the case that Albania requests Mr. Brahimi for the execution of a sentence following a guilty verdict rendered in absentia by an Albanian Court on May 21, 2001. However, at the extradition hearing, this Court was advised that Mr. Brahimi would be entitled to a new trial in Albania if extradited. To be clear, this is not a matter for the Court. The role of the Court is limited to determining whether sufficient evidence has been presented in support of the extradition request.
[bookmark: par27][27]	The summary of the evidence contained in the record of the case is based on the case file and the trial record dating back to the time of the facts and proceedings in 2000 and 2001. The evidence is alleged to be lawful under Albanian law and that it would be available at trial. However, there is no indication of more recent meetings with witnesses and their availability to testify at trial, and, as mentioned, it is stated that extradition is requested for the execution of the sentence.
[…]
[bookmark: par48][48]	It is worth noting, in passing, that the document reiterated that the extradition is requested for the enforcement of a sentence following a conviction in absentia. But, again, this is not a matter for the Court.
[Emphasis added; italics in original]
I am not persuaded by the appellant’s argument. The judge does not draw any inference from the fact that the extradition was requested for the execution of a sentence. He indeed mentioned that fact, but his reasons show that he considered the issue of whether the evidence offered is sufficient to justify committal for trial, as provided under s. 29(1)(a) of the Act, which also applies where the person sought was tried in absentia, pursuant to s. 29(5) of the Act.[footnoteRef:120] As the appellant acknowledges,[footnoteRef:121] that issue was in fact discussed at the hearing and all agreed that the applicable test was that provided in s. 29(1)(a) of the Act.[footnoteRef:122] [120:  	Extradition Act, supra, note 2, s. 29(5).]  [121:  	Appellant’s Argument, para. 77.]  [122:  	Preliminaries, supra, note 34, pp. 10-13. See, on this subject, Seth Weinstein et Nancy L. Dennison, Prosecuting and Defending Extradition Cases: A Practitioner's Handbook, supra, note 50, p. 224.] 

This ground must accordingly fail.
For these reasons, I suggest that the Court dismiss the appeal. 
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