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[1] The appellants appeal from the judgment rendered on December 14, 2022,[footnoteRef:2] by the Superior Court, District of Mégantic (the Honourable Martin Bureau), dismissing their respective originating applications against the respondent, Canadian Pacific Railway Company[footnoteRef:3] (“CP”),[footnoteRef:4] but granting them in part against the impleaded party Montreal, Maine & Atlantic Canada Company (“MMA”). Their appeals were consolidated in a joint hearing, to be decided in a single judgment. [2:  	Ouellet c. Compagnie de chemin de fer Canadien Pacifique, 2022 QCCS 4643 [Judgment under appeal].]  [3:  	For ease of understanding, the French version refers to CP using the masculine gender.]  [4:  	A list of all the acronyms used in this judgment is appended to this judgment.] 

Summary
[2] The factual backdrop of the judgment under appeal is the derailment of a train transporting crude oil, on the night of July 6, 2013, in the heart of the town of Lac-Mégantic (“Lac-Mégantic”). This accident cost the lives of 47 people and caused bodily, moral or material injuries to many more. Unsurprisingly, the judge called it [TRANSLATION] “one of the worst railway tragedies in Canadian history”.[footnoteRef:5] [5:  	Judgment under appeal, para. 1.] 

[3] Proceedings were brought against several of the parties that took part in the transportation of this commodity. In exchange for an acquittance, they all contributed to a compensation fund of over 430 million dollars, except for CP and MMA.[footnoteRef:6] CP denies any liability while MMA’s impecuniosity[footnoteRef:7] meant that it could not contribute. [6:  	Judgment under appeal, paras. 2 and 332.]  [7:  	Judgment under appeal, para. 25.] 

[4] The appeal the Court must decide concerns only the dismissal of the proceedings brought against CP. CP’s role in the transportation of this cargo of crude oil will be described in greater detail below. For now, suffice it to note that CP owned neither the train that derailed, nor its cargo. Thus, when this accident occurred, the train was under the control of MMA, a railway company that was completely independent from CP and duly certified. The train was on tracks belonging to MMA and was being operated by an MMA employee. Finally, no one contests that it was because of that employee’s gross negligence in following the train securement procedure on a descending grade, in violation of basic safety rules, that the train made an uncontrolled descent toward Lac‑Mégantic, to then derail at the entrance of the downtown area. 
[5] Before the Superior Court, the appellants raised various arguments, each aimed at satisfying the judge that CP should be held liable for the actions of MMA and its employee. After a trial that lasted just over 60 days and included 55 witnesses, 13 expert reports, and thousands of exhibits, the judge dismissed the appellants’ claims. In a nearly 200-page judgment, the judge carefully considered and rejected each of their arguments, explaining not only why CP could not be found legally liable, but also why he concluded that the sole cause of the derailment was the actions of MMA and its employee. 
[6] Before this Court, the appellants argue that the judge committed several errors of fact and of law in concluding as he did. They have failed to prove them. On the contrary, the Court finds that the judge correctly stated the law as it stands regarding CP’s liability and applied it correctly. Furthermore, contrary to what the appellants claim, the judge’s findings of fact are firmly anchored in the evidence and are free from any reviewable error. Finally, there is no error in the judge’s finding on causation. Thus, even assuming that CP’s conduct was wrongful, it still would not have been the cause of the derailment. 
Background
[7] The proceedings on which the judge ruled are as follows: (i) the class action brought on behalf of numerous victims of this tragedy, (ii) the action in subrogation of several insurers who indemnified those whose property was lost or damaged and (iii) the action brought by the Attorney General of Quebec (“AGQ”) for damages suffered by the Government of Quebec.[footnoteRef:8] These proceedings were consolidated in first instance to be heard jointly and decided based on the same evidence.[footnoteRef:9] Moreover, for each of them, the hearing was split so that the issue of liability could be debated first.[footnoteRef:10] It is, in fact, the sole subject of the judgment under appeal. [8:  	Judgment under appeal, paras. 13–15.]  [9:  	Ouellet c. Compagnie de chemin de fer Canadien Pacifique, 2017 QCCS 5674.]  [10:  	Judgment under appeal, paras. 5 and 16.] 

[8] In two other files, bearing numbers 480-17-000102-168 and 480-17-000139-186, the hearing was suspended until a judgment becomes final or there is a transaction on the liability aspect in the first three files. In return, the plaintiffs agreed, in these two other files, to be bound by the conclusions of that judgment or transaction.[footnoteRef:11] [11:  	Ouellet c. Compagnie de chemin de fer Canadien Pacifique, 2017 QCCS 5674, para. 49.] 

[9] [bookmark: _Hlk186880081]The judgment under appeal concluded that CP was not liable. According to the judge, CP did not fail to meet any of its obligations.[footnoteRef:12] Rather, he was of the opinion that locomotive engineer Thomas Harding[footnoteRef:13] (“Harding”) and his employer, MMA, were responsible for this tragedy.[footnoteRef:14] He indicated that the railway network on which the derailment took place was operated by MMA and that it was owned by its sister company, Montreal, Maine & Atlantic Railway (“MMAR”).[footnoteRef:15] He also noted that the locomotives pulling the train belonged to MMA,[footnoteRef:16] that the shipper of the goods had leased the tank cars that made up the train from a third party,[footnoteRef:17] and that the train derailment was due to the serious faults committed by Harding.[footnoteRef:18] More specifically, he blamed Harding for parking the train for the entire night without using the required number of hand brakes and without performing the prescribed hand brake test to confirm that a sufficient number of them had been applied. He also criticized Harding for failing to return to secure the train, as he should have done initially, after he was told that one of the locomotives had caught fire.[footnoteRef:19] Had he done so, the tragedy that unfolded would not have occurred. In any event, as the judge noted, regarding CP, the [TRANSLATION] “actions alleged against CP [...], whether wrongful or not, are not the logical, direct, and immediate cause of the injuries suffered by the victims”.[footnoteRef:20] [12:  	Judgment under appeal, paras. 653, 705 and 795.]  [13:  	In exchange for his cooperation, the civil suits against Harding were dropped such that he is no longer a defendant: judgment under appeal, paras. 19 and 26.]  [14:  	Judgment under appeal, para. 10.]  [15:  	Judgment under appeal, para. 89.]  [16:  	Judgment under appeal, para. 65.]  [17:  	Judgment under appeal, para. 97; Admissions appended to the judgment under appeal, para. 29.1.]  [18:  	Judgment under appeal, para. 718.]  [19:  	Judgment under appeal, para. 682.]  [20:  	Judgment under appeal, para. 9.] 

[10] The appellants argue that the judgment under appeal is vitiated by errors that warrant its reversal. They submit that the judge should have attributed fault to CP and recognized that it caused the injuries that the many victims suffered, or at least contributed to their occurrence. 
Circumstances of the tragedy
[11] The train that derailed was comprised of five locomotives and 72 tank cars. A placard on each of the tank cars indicated that the product they contained was flammable.[footnoteRef:21] [21:  	Judgment under appeal, para. 862.] 

[12] The crude oil it transported was sold by World Fuel Services (“WFS”) to the Irving Oil Company (“Irving”).[footnoteRef:22] The judge noted that WFS is a [TRANSLATION] “world-class” company.[footnoteRef:23] It was WSF that leased the tank cars in question[footnoteRef:24] and retained CP as the originating carrier[footnoteRef:25] to move them from North Dakota to the Irving refinery in Saint John, New Brunswick.[footnoteRef:26] This type of train is called a “unit train” due to the fact that each of the cars that it comprises carries the same commodity, as opposed to trains carrying various types of freight, which are instead referred to as a “manifest trains”.[footnoteRef:27] [22:  	Judgment under appeal, para. 59.]  [23:  	Judgment under appeal, para. 190.]  [24:  	Judgment under appeal, para. 97; Admissions appended to the judgment under appeal, para. 29.1.]  [25:  	Judgment under appeal, para. 352.]  [26:  	Judgment under appeal, para. 61.]  [27:  	Judgment under appeal, paras. 61 and 197.] 

[13] At the time, the carriage of petroleum products by rail was nothing new. However, it had recently been experiencing a significant upswing.[footnoteRef:28] All railway companies wanted to get involved. They saw this as a lucrative business opportunity from which they intended to profit.[footnoteRef:29] [28:  	Judgment under appeal, para. 207.]  [29:  	Judgment under appeal, paras. 206, 212, and 227.] 

[14] The carrier agreement signed by WFS and CP was based on a “through traffic” rate.[footnoteRef:30] This meant that CP undertook to carry the goods from the point of origin to the point of destination. The bill of lading[footnoteRef:31] issued indicated that the shipper was a subsidiary of WFS, and that the consignee was Irving.[footnoteRef:32] However, WFS knew that CP would have to “interswitch”, that is, entrust to other railway companies the movement of the tank cars over a portion of the route. This was because its network did not extend all the way to the Irving refinery. To get the train to its point of destination from its classification yard in Côte‑Saint‑Luc, CP had to entrust it to three other successive carriers.[footnoteRef:33] With respect to the first interswitch portion, that is, the one between its classification yard in Côte‑Saint‑Luc and New Brunswick, CP had two options: to call upon the services of its principal competitor in Canada,[footnoteRef:34] Canadian National (“CN”), or upon those of MMA.[footnoteRef:35] By mutual agreement with WFS and Irving, the second option was chosen.[footnoteRef:36] The MMA railroad track offered the shortest and most direct route from Montreal to New Brunswick.[footnoteRef:37] Also, Irving was already familiar with MMA because it was one of its regular clients. Indeed, MMA carried oil and other hazardous products for Irving.[footnoteRef:38] [30:  	Judgment under appeal, para. 465.]  [31:  	This is the document that was used to prove the existence of the transportation contract: see judgment under appeal, para. 166.]  [32:  	Judgment under appeal, para. 62.]  [33:  	Judgment under appeal, paras. 352, 475, and 505.]  [34:  	Judgment under appeal, para. 198.]  [35:  	Judgment under appeal, paras. 225 and 352.]  [36:  	Judgment under appeal, paras. 232–233, 235 and 487.]  [37:  	Admissions appended to the judgment under appeal, para. 31.]  [38:  	Judgment under appeal, paras. 204 and 483.] 

[15] The 78 tank cars that initially made up this train were filled with crude oil at the transload centre located in New Town, North Dakota, and belonging to Strobel Straroska Transfer (“SST”), a WFS subsidiary.[footnoteRef:39] That oil was transfilled into each of the tank cars directly from the tank trucks that had carried it there.[footnoteRef:40] [39:  	Judgment under appeal, paras. 61–62.]  [40:  	Judgment under appeal, paras. 61, 96, and 800; Admissions appended to the judgment under appeal, para. 29.] 

[16] The crude oil came from the Bakken Formation.[footnoteRef:41] This oil is extracted from the ground, like shale gas.[footnoteRef:42] It is characterized as light, contrary to oil from Western Canada or the bituminous sands area, which is considered heavy.[footnoteRef:43] The bill of lading identifies it as [TRANSLATION] “Class 3 Crude Oil and Packing Group III”.[footnoteRef:44] It was given this classification by WFS, who was solely responsible for doing so.[footnoteRef:45] WFS had to determine the classification according to the level of dangerousness of the crude oil in question, which is measured by testing its boiling point and its flash point. [41:  	Judgment under appeal, para. 188.]  [42:  	Judgment under appeal, paras. 188 and 205.]  [43:  	Judgment under appeal, para. 188.]  [44:  	Judgment under appeal, para. 98.]  [45:  	Judgment under appeal, paras. 167, 184, 192, 193, 281, and 516.] 

[17] Depending on how dangerous it is, crude oil can be classified into three packing groups, from PG-I, being the most dangerous, to PG-III, the least.[footnoteRef:46] It is not contested that the classification given by WFS was improper. The bill of lading should instead have described the cargo as [TRANSLATION] “Class 3 Petroleum Product, Packing Group II or I (Class 3, PG-II or PG-1)”.[footnoteRef:47] That said, regardless of whether the packing group is I, II, or III, the wording on the placard affixed on each of the tank cars is the same.[footnoteRef:48] [46:  	Transportation of Dangerous Goods Regulations (SOR/2001-286), s. 2.19(1).]  [47:  	Judgment under appeal, para. 282.]  [48:  	Judgment under appeal, paras. 873 and 876.] 

[18] On June 30, 2013, the train left the SST transload centre and headed for Minneapolis, then for Milwaukee, Chicago, and Detroit. On the way, a tank car was removed because of a mechanical defect. The train crossed the Canadian border at Windsor, Ontario, to go on to Toronto. Forty-three cars containing other types of freight were added to now form a [TRANSLATION] “manifest train” pulled by two locomotives. The train then went on to Montreal, stopping at the CP classification yard located in Côte‑Saint‑Luc.[footnoteRef:49] [49:  	Judgment under appeal, paras. 63–65; Admissions appended to the judgment under appeal, para. 2.2.] 

[19] Because of mechanical defects, five tank cars that were part of the initial train were removed. The 72 remaining cars were then entrusted to MMA to be taken to their destination. For that purpose, the two CP locomotives were replaced with five locomotives belonging to MMA.[footnoteRef:50] The train returned to being a unit train because no more freight cars were added.[footnoteRef:51] At that point, the train was about 4,700 feet long and weighed 10,290 tonnes. It consisted not only of the five locomotives and 72 tank cars containing a total of 7.7 million litres of crude oil, but also a caboose and a buffer car.[footnoteRef:52] This train was operated by MMA employees on the CP network until it met up with MMA’s network, near Saint-Jean-sur-Richelieu.[footnoteRef:53] In Farnham, there was a crew change, and Harding was called upon to operate the train, alone, to Nantes. The train thus went into so-called SPTO mode (single-person train operations).[footnoteRef:54] [50:  	Judgment under appeal, paras. 65 and 95.]  [51:  	Judgment under appeal, para. 67.]  [52:  	Judgment under appeal, paras. 67 and 71.]  [53:  	Judgment under appeal, para. 66.]  [54:  	Judgment under appeal, para. 69.] 

[20] At 1:55 p.m. on July 5, 2013, the train left Farnham bound for Nantes.[footnoteRef:55] The distance it had to travel was about 115 miles (185 km). On the way, the lead locomotive showed signs of malfunctioning, such that Harding had difficulty maintaining speed.[footnoteRef:56] [55:  	Admissions appended to the judgment under appeal, para. 10.]  [56:  	Judgment under appeal, para. 70.] 

[21] At around 10:50 p.m., the train arrived at Nantes.[footnoteRef:57] Harding noticed that black and white smoke was coming from the lead locomotive’s stack.[footnoteRef:58] By using the air brake system,[footnoteRef:59] he secured the train on the main track, more specifically, at the top of a 0.92% descending grade[footnoteRef:60] in the direction of Lac-Mégantic. The train was then 7.72 miles (11.58 km) outside Lac-Mégantic.[footnoteRef:61] Harding secured the train by applying seven hand brakes,[footnoteRef:62] one on each of the five locomotives, another on the caboose,[footnoteRef:63] and a last one on the buffer car.[footnoteRef:64] The air brake system was powered by a compressor that was in turn powered by the lead locomotive. He left the lead locomotive’s engine running and did not disengage the air brake system, which was therefore engaged[footnoteRef:65] when he tested the effectiveness of the hand brake system.[footnoteRef:66] [57:  	Admissions appended to the judgment under appeal, para. 10.1.]  [58:  	Admissions appended to the judgment under appeal, para. 10; Judgment under appeal, para. 70.]  [59:  	Judgment under appeal, para. 71.]  [60:  	Judgment under appeal, paras. 71, 91, and 94. The average descending grade is 0.94%. At its steepest, it is 1.32%. ]  [61:  	Judgment under appeal, para. 85.]  [62:  	Judgment under appeal, para. 71; Admissions appended to the judgment under appeal, para. 10.1.]  [63:  	Judgment under appeal, footnote 28.]  [64:  	Judgment under appeal, footnote 29.]  [65:  	Judgment under appeal, paras. 73–74.]  [66:  	Judgment under appeal, para. 712.] 

[22] Harding’s decision to park the train in Nantes on a 0.92% descending grade was not made impulsively.[footnoteRef:67] Quite the opposite, in fact. He had received instructions to leave it there, on the main track, unattended, until another locomotive engineer relieved him the next morning to drive the train to New Brunswick.[footnoteRef:68] From the evidence, the judge found that the train could not have been parked on the siding track located there. For one thing, the siding was occupied by other cars that had been left there. Moreover, the presence of a second person aboard the train would have been required to carry out the manoeuvres necessary to back the train up. Harding, however, was alone.[footnoteRef:69] [67:  	Judgment under appeal, para. 70.]  [68:  	Judgment under appeal, paras. 68 and 71.]  [69:  	Judgment under appeal, para. 689.] 

[23] Once in Nantes, Harding informed the MMA rail traffic controller, stationed in Bangor, Maine, in the United States, of the problems with the lead locomotive. They agreed to speak again the next morning.[footnoteRef:70] [70:  	Judgment under appeal, para. 76.] 

[24] Similarly, Harding informed MMA’s rail traffic controller in Farnham, Richard Labrie (“Labrie”), that the train had been [TRANSLATION] “immobilized and secured”.[footnoteRef:71] He then went to take his mandatory break for the night in a hotel.[footnoteRef:72] [71:  	Judgment under appeal, para. 77.]  [72:  	Judgment under appeal, para. 68.] 

[25] At 11:40 p.m., a 911 call reported a fire that had broken out on board the train.[footnoteRef:73] The Nantes firefighters were dispatched. They got the fire under control by shutting down the lead locomotive’s engine.[footnoteRef:74] [73:  	Judgment under appeal, para. 78.]  [74:  	Judgment under appeal, paras. 78–79.] 

[26] The Sûreté du Québec informed Labrie of the fire. He sent an MMA foreman to the site. Both the foreman and Labrie were informed that the lead locomotive’s engine had been shut down.[footnoteRef:75] [75:  	Judgment under appeal, paras. 79–80.] 

[27] Labrie communicated with Harding and apprised him of the events of the last hour.[footnoteRef:76] Harding asked Labrie if he needed to return to the site to start up the engine of another locomotive; indeed, the only one he had left running was the one the firefighters had shut down. Not knowing that Harding had failed to follow the prescribed procedure for securing the train, that is applying enough hand brakes and performing a test to confirm their effectiveness, Labrie told him that would not be necessary.[footnoteRef:77] [76:  	Judgment under appeal, para. 80.]  [77:  	Judgment under appeal, para. 80.] 

[28] Once the fire was extinguished, the firefighters and the MMA foreman left the scene of the fire, leaving the train unattended.[footnoteRef:78] [78:  	Admissions appended to the judgment under appeal, para. 10.4.] 

[29] Gradually, the pressure in the air brake system lessened because the compressor that was powering the system had stopped working when the lead locomotive’s engine had been shut down by the firefighters.[footnoteRef:79] [79:  	Judgment under appeal, para. 81; Admissions appended to the judgment under appeal, para. 10.5.] 

[30] At about 1 a.m., on July 6, 2013, the train began its uncontrolled descent towards Lac‑Mégantic. At about 1:15 a.m., 63 tank cars and the two cabooses derailed in a curve at the entrance to the downtown area.[footnoteRef:80] The train was then travelling at a speed of 65 mph (104.6 km/h), i.e. over three times the speed limit at that location.[footnoteRef:81] As for the locomotives, they came to a stop about 4,440 feet (1.35 km) east of the derailment location. [80:  	Judgment under appeal, paras. 85–86; Admissions appended to the judgment under appeal, paras. 10.5 and 18.1.]  [81:  	Judgment under appeal, para. 86.] 

[31] Six million litres of crude oil spilled out. There were multiple explosions, causing a major blaze, as a result.[footnoteRef:82] [82: 	Judgment under appeal, paras. 1 and 85; Admissions appended to the judgment under appeal, para. 10.5.] 

[32] The reason the train started rolling, on its own, is not contested. When Harding left the train at the end of his shift, its holding force was 264,000 lbs.[footnoteRef:83] The air brake system accounted for 215,500 lbs thereof.[footnoteRef:84] In other words, the seven hand brakes that were applied contributed only 48,600 lbs to the holding force,[footnoteRef:85] or about one third of the 146,700 lbs required to secure the train.[footnoteRef:86] [83:  	Judgment under appeal, para. 83.]  [84:  	Judgment under appeal, para. 83.]  [85:  	Judgment under appeal, para. 82.]  [86:  	Judgment under appeal, para. 82.] 

[33] When the air pressure fell to 97,400 lbs,[footnoteRef:87] the total holding force of 146,000 lbs (97,400 lbs + 48,600 lbs) [footnoteRef:88] became insufficient to keep the train stationary.[footnoteRef:89] It therefore began to move. It derailed due to the excessive speed it had built up when it entered the curve at the entrance to the downtown area.[footnoteRef:90] [87:  	Judgment under appeal, para. 84.]  [88:  	Judgment under appeal, para. 84.]  [89:  	Admissions appended to the judgment under appeal, para. 40.]  [90: 	Admissions appended to the judgment under appeal, para. 40.5.] 

Rail transport in North America
[34] [bookmark: _Hlk186881861]In addition to the circumstances of the derailment, a substantial portion of the evidence concerned how the rail industry is organized in North America and, in particular, the significant changes it experienced following a wave of deregulation that began in the late 1970s in the United States, and a little later in Canada.[footnoteRef:91] Major railway companies in the Class 1 category,[footnoteRef:92] like CP[footnoteRef:93] and CN,[footnoteRef:94] saw this as an opportunity to sell several less profitable and less interesting railroads;[footnoteRef:95] those who acquired them were confident that they could make them profitable.[footnoteRef:96] Thus, many local railways (“shortline railways”) and regional railways came into being, to the point where in North America, hundreds of separate entities shared the business of rail transport. In Canada alone, there are over sixty.[footnoteRef:97] All the stakeholders in the rail industry, large and small, were happy with the emergence of these new carriers. [91:  	Judgment under appeal, paras. 148 and 177–179.]  [92:  	There are fewer than ten across North America (see judgment under appeal, para. 174).]  [93:  	In Canada, CP’s network spans from Vancouver to Montreal, as well as several American States: see judgment under appeal, para. 196.]  [94:  	Judgment under appeal, paras. 174 and 196.]  [95:  	Judgment under appeal, paras. 177 and 641.]  [96:  	Judgment under appeal, paras. 149 and 179.]  [97:  	Judgment under appeal, para. 173.] 

[35] It was in this context that CP sold part of its network to a smaller carrier. After experiencing financial difficulties, this small carrier assigned it to MMA, a regional railway.[footnoteRef:98] MMA was owned by Rail World Inc.,[footnoteRef:99] which the judge described as [TRANSLATION] “an American conglomerate of some importance [...] [that] operates various regional railways” in the United States, Canada, and Europe.[footnoteRef:100] [98:  	Judgment under appeal, paras. 178 and 182.]  [99:  	Judgment under appeal, para. 178.]  [100:  	Judgment under appeal, paras. 181 and 199.] 

[36] A significant portion of the evidence also concerned the commercial relationships that exist between the railway companies and, in particular, between the Class 1 carriers on the one hand and the shortline and regional railways on the other. The judge stated that [TRANSLATION] “[t]he activities of these Class 1 railway companies when transporting goods are, very often, preceded or followed by those of smaller entities”.[footnoteRef:101] This led him to say that Class 1 railroads [TRANSLATION] “cannot function without the contribution of regional and shortline carriers”.[footnoteRef:102] To meet the needs of their customers, who are spread out across the North American continent, the first group, including CP, have no choice but to cooperate with those in the second group to ensure efficient interswitching between them.[footnoteRef:103] [101:  	Judgment under appeal, para. 176.]  [102:  	Judgment under appeal, para. 636.]  [103:  	Judgment under appeal, paras. 198 and 636.] 

[37] MMA was no exception. Its commercial dealings with CP were frequent because their respective tracks were interconnected.[footnoteRef:104] MMA also had commercial dealings with other shortline railways and Class 1 railway companies, like CN.[footnoteRef:105] [104:  	Judgment under appeal, para. 201.]  [105:  	Judgment under appeal, paras. 202–203.] 

[38] It also appears from this evidence that rail transport in North America is widely regulated. These regulations are intended to ensure efficiency and fluidity, but also safety,[footnoteRef:106] especially where dangerous goods are concerned.[footnoteRef:107] In Canada, railway companies under federal jurisdiction, like CP and MMA, must develop and implement, pursuant to the Railway Safety Management System Regulations (“Regulations”),[footnoteRef:108] a safety management system (“SMS”).[footnoteRef:109] The purpose of the SMS is to identify safety risks to which the railway company might be exposed and to implement appropriate mechanisms to minimize them.[footnoteRef:110] When a railway company significantly modifies its operations, it must conduct an assessment of the risks associated with those modifications.[footnoteRef:111] [106:  	Judgment under appeal, paras. 116 and 634–635.]  [107:  	Judgment under appeal, para. 136.]  [108:  	SOR/2001-37.]  [109:  	SOR/2001-37, s. 2.]  [110:  	SOR/2001-37, s. 2(e).]  [111:  	Judgment under appeal, para. 131.] 

The appellants’ cause of action at trial
[39] The cause of action the appellants argued at trial specifically raises safety issues. It turns on four main themes.[footnoteRef:112] [112:  	Judgment under appeal, paras. 261–270 and 375.] 

[40] The first is that the significant increase in the volume of crude oil from the Bakken Formation transported by unit trains imposed on CP the obligation to carry out a risk assessment. This assessment should have involved not only its own network, but also that of MMA. This would have enabled CP to become aware, if that were not already the case, of MMA’s poor practices, including the fact that its trains were often operated in SPTO mode, that they were regularly parked in Nantes at the top of a descending grade and that they were left there unattended for several hours.[footnoteRef:113] CP would then have had to require MMA to change its practices or simply refuse to do business with it. Had it done so, the tragedy would have been averted. [113:  	Judgment under appeal, paras. 379–385.] 

[41] The second was CP’s decision to recommend MMA to WFS as a connecting carrier, even if it was aware of the poor quality of the management of its railway operations in terms of safety.
[42] The third concerns the erroneous classification of the crude oil transported. According to the appellants, CP knew or should have known that the oil in question had been improperly classified and that it was more volatile, explosive, and flammable than [TRANSLATION] “Class 3 Crude Oil and Packing Group III”.[footnoteRef:114] It should have complained about it to WFS and insisted that its error be corrected. According to the appellants, if MMA had known the actual classification of this oil, it would not have carried it in an SPTO train and would not have secured it, unattended, on a main track, at the top of a descending grade for an entire night. Again, the train derailment would have been averted. [114:  	Judgment under appeal, para. 98.] 

[43] The fourth is CP’s failure to intervene with respect to MMA when it was informed about its dangerous practices, especially leaving unit trains full of crude oil at the top of a descending grade, for the night, unattended.
Judgment under appeal
[44] As already stated, the trial lasted just over 60 days. Fifty-five witnesses were heard, including 13 experts. Over 2,800 exhibits were filed. The parties agreed on several admissions, the text of which is appended to the judgment under appeal.
[45] The most highly anticipated testimony was, without a doubt, that of Harding. He acknowledged, in no uncertain terms, that he had not secured the train as he should have. Not only did he admit that applying seven hand brakes was insufficient, he also admitted that he had neglected to perform the effectiveness test on them by first releasing all the air brakes. He acknowledged that he had infringed the applicable standards of conduct, despite being aware of them and their mandatory nature. He did not provide any explanation for his failure to abide by these standards.[footnoteRef:115] [115:  	Judgment under appeal, paras. 708–715.] 

[46] The judge also found from the evidence that when Harding’s colleague, dispatcher Labrie, told him that a fire had broken out in the lead locomotive and that firefighters had shut down its engine, Harding then had enough time to leave the motel where he was staying overnight and return to secure the train as it should have been in the first place.[footnoteRef:116] Instead, he decided to go back to bed knowing that no one, except for him, knew that an insufficient number of hand brakes had been applied.[footnoteRef:117] [116:  	Judgment under appeal, para. 716.]  [117:  	Judgment under appeal, para. 717.] 

[47] The judge found that responsibility for this tragedy [TRANSLATION] “essentially rest[ed]” with Harding and MMA, as Harding’s employer and the person responsible for the train.[footnoteRef:118] [118:  	Judgment under appeal, paras. 10 and 842.] 

[48] Before ruling on the allegations of fault levelled against CP, the judge performed a detailed analysis of the regulations and legislation that apply to rail transport in Canada and the United States. In that regard, he had the benefit of expert testimony.
[49] He wrote that the relevant rules fell under two categories: those that set forth a public carrier’s obligations, and those that apply to the interchanges between various carriers.[footnoteRef:119] The judge found that, under the rules in the first category, [TRANSLATION] “a railway company must carry any goods entrusted to it by a shipper as long as its request is reasonable”,[footnoteRef:120] even if these goods are toxic, explosive, and radioactive products.[footnoteRef:121] As for those in the second category, he noted that [TRANSLATION] “railway companies whose railroads run side-by-side or are connected to each other, must provide the facilities and services allowing the interchange of the goods being transported”.[footnoteRef:122] [119:  	Judgment under appeal, para. 154.]  [120:  	Judgment under appeal, para. 155.]  [121:  	Judgment under appeal, paras. 156 and 163.]  [122:  	Judgment under appeal, para. 157.] 

[50] After analyzing the regulatory and legislative framework, the judge set aside the suggestion that the rules of vicarious liability set out in the Civil Code of Québec (“CCQ”) applied in this case. First, he rejected the proposition that CP could be liable for this tragedy as a principal or mandator of MMA.[footnoteRef:123] He then considered whether CP’s liability could arise from the fact that it had acted as the originating carrier.[footnoteRef:124] He answered in the negative. Admittedly, the originating carrier is responsible for the loss of transported goods, even if they are under the custody of the connecting carrier, but it is not responsible for the faults of the connecting carrier that caused harm to third parties.[footnoteRef:125] Additionally, in his view, CP’s liability could not be based on the rules of undeclared partnership.[footnoteRef:126] [123:  	Judgment under appeal, paras. 351 and 360.]  [124:  	Judgment under appeal, paras. 352–353.]  [125:  	Judgment under appeal, paras. 355–361.]  [126:  	Judgment under appeal, para. 374.] 

[51] The judge therefore pursued his analysis through the lens of extracontractual civil fault within the meaning of article 1457 CCQ. He parsed each of the four themes around which the appellants’ cause of action was articulated.
Absence of risk assessment
[52] The first argument submitted by the appellants at trial was that CP should have, [TRANSLATION] “before undertaking its massive operations transporting crude oil from the Bakken Formation, carried out a risk assessment of its own network and of that of the connecting carrier, MMA”.[footnoteRef:127] CP refutes this contention, which, it argues, has no basis in the regulations, industry standards and practices, or the case law.[footnoteRef:128] [127:  	Judgment under appeal, para. 376.]  [128:  	Judgment under appeal, para. 386.] 

[53] To guide him, the judge had the benefit of the appellants’ experts, Evans, Reilly, and Richard,[footnoteRef:129] and of CP’s experts, Wolf and Marshall.[footnoteRef:130] The judge, however, rejected the opinion of the first group in favour of that of the second.[footnoteRef:131] No rule or practice provides that a rail carrier must [TRANSLATION] “conduct a risk assessment before transporting crude oil, and even less so [when this analysis involves the] the railway tracks of other rail companies”.[footnoteRef:132] On the contrary, the judge noted, an originating carrier must be able to rely on the work performed by the governmental bodies responsible for inspecting and certifying the other rail carriers when it hands over to a connecting carrier the goods with which it was entrusted.[footnoteRef:133] The judge even went so far as to conclude that [TRANSLATION] “the North-American rail system, and particularly the one that exists in Canada, is not devised, regulated or managed in such a way that risk assessments are carried out by one carrier on the network of another undertaking”.[footnoteRef:134] That said, the judge did not deny an originating carrier’s obligation to take the required steps before interswitching with other carriers [TRANSLATION] “where there is a clear and obvious situation involving the presence of a serious and imminent risk”.[footnoteRef:135] The judge, however, concluded that there was no evidence that allowed CP to foresee that such a risk would materialize here.[footnoteRef:136] [129:  	Judgment under appeal, paras. 376, 417, 660, and 661.]  [130:  	Judgment under appeal, paras. 386 and 417.]  [131:  	Judgment under appeal, paras. 396, 417, 660, and 661.]  [132:  	Judgment under appeal, paras. 396 and 407–416.]  [133:  	Judgment under appeal, para. 416.]  [134:  	Judgment under appeal, para. 415.]  [135:  	Judgment under appeal, para. 418.]  [136:  	Judgment under appeal, para. 498.] 

[54] Consequently, the judge did not find any fault committed by CP in this respect.[footnoteRef:137] [137:  	Judgment under appeal, paras. 431–432.] 

MMAs recommendation as a connecting carrier
[55] Nor did the Court find CP’s conduct under this facet to be wrongful.[footnoteRef:138] [138:  	Judgment under appeal, para. 504.] 

[56] The judge noted that it was WFS and Irving that had had the final say in choosing the route, and consequently, the connecting carrier.[footnoteRef:139] Moreover, in his view, nothing in the evidence indicated that CP had access or could have [TRANSLATION] “easily had access to troubling or unsettling information concerning MMA’s operating procedures”.[footnoteRef:140] [139:  	Judgment under appeal, paras. 494 and 496.]  [140:  	Judgment under appeal, para. 497; see also paras. 498–499.] 

Improper classification
[57] From this perspective, the judge wrote that, in the United States, dangerous goods are classified solely by the shipper.[footnoteRef:141] This is also the case in Canada, except that the importer is also responsible for doing so.[footnoteRef:142] In both countries, the carrier is entitled to rely on this classification.[footnoteRef:143] This principle is qualified by one exception upon which the appellants rely, and which the judge summarized as follows: [141:  	Judgment under appeal, paras. 508–516.]  [142:  	Judgment under appeal, paras. 508–516.]  [143:  	Judgment under appeal, para. 517.] 

[TRANSLATION]
[I]f a reasonable person placed in similar circumstances and acting with reasonable diligence should know that the information provided is incorrect, the carrier must then stop the transport, notify the shipper of its suspicions as to the classification of the dangerous goods and ask that the shipper verify or correct the classification suspected to be incorrect.[footnoteRef:144] [144:  	Judgment under appeal, para. 518. See also para. 585.] 

[58] The judge was of the view that this exception did not apply here. He wrote that the appellants had failed to discharge their burden of proving on a balance of probabilities that CP knew or should have know that WFS’s classification was incorrect.[footnoteRef:145] Therefore, the judge found no wrongful conduct by CP on this matter.[footnoteRef:146] [145:  	Judgment under appeal, para. 580.]  [146:  	Judgment under appeal, paras. 589 and 591.] 

Lack of intervention regarding MMA’s dangerous operational practices
[59] The appellants alleged that CP had turned a blind eye[footnoteRef:147] to MMA’s dangerous operational practices. As the originating carrier that had provided a through traffic rate, CP should have been concerned about them.[footnoteRef:148] For its part, CP claimed that prior to the tragedy, there had been no serious cause to call into question the safety of MMA’s railway operations.[footnoteRef:149] [147:  	Judgment under appeal, para. 600.]  [148:  	Judgment under appeal, paras. 593–594.]  [149:  	Judgment under appeal, para. 616.] 

[60] The judge agreed with CP.
[61] First, no law, regulation or precedent in Canada or the United States [TRANSLATION] “provides in any way whatsoever a specific liability of an originating carrier as to the way a connecting carrier operates its railway network”.[footnoteRef:150] In this respect, the judge found the testimony of the plaintiffs’ experts Reilly and Richard, to be unconvincing.[footnoteRef:151] In his view, it is incumbent not on the originating carrier, but on those who have the statutory responsibility for doing so to ensure that the railway operations of a carrier are safe.[footnoteRef:152] Second, the judge considered that the evidence did not show that CP knew or would have had the means to know that MMA’s operating procedure was deficient and its practices unsafe.[footnoteRef:153] [150:  	Judgment under appeal, para. 657, see also para. 659.]  [151:  	Judgment under appeal, paras. 417, 660 and 661.]  [152:  	Judgment under appeal, para. 665.]  [153:  	Judgment under appeal, para. 669.] 

[62] The judge therefore set aside this fourth ground, as he did with the first three.
[63] In sum, the judge concluded that CP had committed no fault.[footnoteRef:154] [154:  	Judgment under appeal, para. 705.] 

Causation
[64] The judge then considered causation. His conclusion was categorical:
[TRANSLATION]
[682]	The evidence unequivocally and very clearly reveals that if the train of tank cars moved on the night of July 6, 2013, it was because the locomotive engineer who was responsible for securing the train did not do his job properly and failed to apply a sufficient number of emergency brakes[footnoteRef:155] and, then, did not perform the mandatory and necessary tests to check and ensure that a sufficient number of hand brakes had been applied. Furthermore, by not returning to the train after being informed that the locomotive that was supplying the air brake system with the requisite pressure had been shut down, this employee wrongfully ignored the consequences of that situation. [155:  	The expression [TRANSLATION] “emergency brakes” is used here by the judge as a synonym of [TRANSLATION] “hand brakes”.] 

[683]	The evidence also reveals that while it is certainly preferable not to leave trains parked on a main track, particularly at the top of a descending grade, this can be done safely if the appropriate safeguards are put it place to ensure that the train is adequately secured and that it will remain so, whatever the circumstances.
[References omitted]
[65] The judge found that the sole logical, direct, and immediate cause of the derailment and the ensuing damage [TRANSLATION] “is found in the faults committed by locomotive engineer Harding and his employers, MMA”.[footnoteRef:156] The condition of MMA’s tracks and its equipment, the shortcomings noted in the training of its employees, the fact that the train was being operated in SPTO mode, and the type of tank car used (DOT-111) did not appear to the judge to be causal, nor did the issue of the improper classification of the oil that was being carried.[footnoteRef:157] [156:  	Judgment under appeal, para. 834.]  [157:  	Judgment under appeal, paras. 837–841.] 

[66] Not only was MMA held liable as Harding’s employer, but also as a result of its own failings in the operation of its network and its failure to implement measures to avoid an accident like the one at issue from occurring.[footnoteRef:158] [158:  	Judgment under appeal, paras. 842–846.] 

[67] The judge added that even if he had concluded that CP’s conduct was wrongful, there still would not be a causal connection between that conduct and the injuries suffered. The actions of Harding and MMA, which the judge characterized as [TRANSLATION] “grossly wrongful”, constituted a novus actus interveniens.[footnoteRef:159] In other words, these actions would have broken the causal connection between CP’s alleged faults and the damages suffered. [159:  	Judgment under appeal, para. 850.] 

Issues
[68] Through their grounds of appeal, the appellants developed five subjects: (i) the legal framework within which CP’s conduct should be evaluated, (ii) CP’s omissions regarding the assessment of risks, (iii) CP’s omissions regarding the improper classification of the oil, (iv) CP’s decision to retain the services of MMA, and, finally, (v) causation. The appellants stated them in 14 separate questions, which the Court has grouped and reframed as follows:
Did the judge err in his analysis of the applicable principles of civil liability?
[bookmark: _Hlk206765416]Did the judge err in finding that CP did not have to perform a risk assessment?
Did the judge err in finding that CP committed no fault in retaining MMA as a connecting carrier?
[bookmark: _Hlk207124342]Did the judge err in finding that CP committed no fault in failing to require that WFS reclassify the crude oil?
[bookmark: _Hlk207203733]Did the judge err in finding that CP’s conduct, assuming it to be wrongful, was not the logical, direct and immediate cause of the train derailment?
[bookmark: _Hlk207872710]Did the judge err in finding that the causal connection between the faults attributed to CP and the harm that occurred was broken by the faults committed by Harding?
Standards of review
[69] Before answering each of these questions, it is appropriate to set out the applicable standards of review.
[70] To start, it is useful to recall this oft-repeated, but all too often ignored rule[footnoteRef:160] that an appeal is not an opportunity to retry a case[footnoteRef:161] in the hope that the evidence adduced will be assessed or weighed differently, leading to a favourable outcome.[footnoteRef:162] Expert evidence is no exception to this principle.[footnoteRef:163] [160:  	Lalande c. Compagnie d’arrimage de Québec ltée, 2023 QCCA 973, para. 39.]  [161:  	Benhaim v. St-Germain, 2016 SCC 48, [2016] 2 S.C.R. 352, para. 37; Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, para. 7; Lalande c. Compagnie d’arrimage de Québec ltée, 2023 QCCA 973, para. 39; Construction Blenda inc. c. Office municipal d’habitation de Rosemère, 2020 QCCA 149, para. 37, leave to appeal to the SCC refused, October 1, 2020, No. 39142; J.G. c. Nadeau, 2016 QCCA 167, para. 76; leave to appeal to the SCC refused, March 2, 2017, No. 36924; Berthiaume c. Réno-Dépôt inc., [1995] R.J.Q. 2796, pp. 2806–2807.]  [162:  	Nelson (City) v. Mowatt, 2017 SCC 8, [2017] 1 S.C.R. 138, para. 38; cited by CCI Thermal Technologies Inc. c. AXA XL (XL Catlin), 2023 QCCA 231, paras. 38 and 46; M.R. c. Hall, 2021 QCCA 826, para. 17; Groupe François Poirier inc. c. Bibeau, 2021 QCCA 553, para. 57; Truong c. Agence du revenu du Québec, 2021 QCCA 398, para. 7.]  [163:  	Lalande c. Compagnie d’arrimage de Québec ltée, 2023 QCCA 973, para. 43; Service d’excavation Jacques Lirette inc. c. Economical, compagnie d’assurances, 2014 QCCA 2139, paras. 8–10.] 

[71] In fact, the Court will intervene to set aside or overrule a judgment only when a “crucial” flaw has been shown to exist.[footnoteRef:164] In Housen v. Nikolaisen, the Supreme Court explained that this theory is “premised on the notion that finality is an important aim of litigation”.[footnoteRef:165] [164:  	Salomon v. Matte-Thompson, 2019 SCC 14, [2019] 1 S.C.R. 729, para. 40.]  [165:  	Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, para. 4.] 

[72] Errors that could justify the Court’s intervention fall into three categories: errors of law, errors of fact, and errors of mixed fact and law.[footnoteRef:166] [166:  	Teal Cedar Products Ltd. v. British Columbia, 2017 SCC 32, [2017] 1 S.C.R. 688, para. 43; Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, para. 7.] 

[73] The applicable standard of review for errors of law is that of correctness.[footnoteRef:167] In such situations, the Court may therefore “replace the opinion of the trial judge with its own”[footnoteRef:168] and vary the disposition of the judgment rendered if it is shown that [TRANSLATION] “the error affected the outcome of the dispute”.[footnoteRef:169] [167:  	Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, para. 8; St-Jean v. Mercier, 2002 SCC 15, [2002] 1 S.C.R. 491, paras. 33–34.]  [168:  	Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, para. 8.]  [169:  	Gercotech inc. c. Kruger inc. Master Trust (CIBC Mellon Trust Company), 2019 QCCA 1168, para. 7 cited by CCI Thermal Technologies Inc. c. AXA XL (XL Catlin), 2023 QCCA 231, para. 35.] 

[74] By contrast, an error of fact requires the demonstration of a palpable and overriding error in the assessment of the evidence.[footnoteRef:170] This is also the standard that applies to findings and inferences of fact.[footnoteRef:171] The standard is identical with respect to errors of mixed law and fact,[footnoteRef:172] unless the trial judge committed an extricable error in principle, in which case the standard of correctness will apply to that error.[footnoteRef:173] [170:  	Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, para. 10; Gercotech inc. c. Kruger inc. Master Trust (CIBC Mellon Trust Company), 2019 QCCA 1168, para. 8 cited by CCI Thermal Technologies Inc. c. AXA XL (XL Catlin), 2023 QCCA 231, para. 35.]  [171:  	Benhaim v. St-Germain, 2016 SCC 48, [2016] 2 S.C.R. 352, para. 36.]  [172:  	Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, para. 37; Gercotech inc. c. Kruger inc. Master Trust (CIBC Mellon Trust Company), 2019 QCCA 1168, para. 8 cited by CCI Thermal Technologies Inc. c. AXA XL (XL Catlin), 2023 QCCA 231, para. 35.]  [173:  	Teal Cedar Products Ltd. v. British Columbia, 2017 SCC 32, [2017] 1 S.C.R. 688, para. 44; Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, para. 37.] 

[75] A palpable error must be obvious and be “determinative of the outcome of the case”.[footnoteRef:174] In J.G. c. Nadeau,[footnoteRef:175] Morissette, J.A., on behalf of the Court, explained it with an oft-quoted metaphor:[footnoteRef:176] [174:  	Salomon v. Matte-Thompson, 2019 SCC 14, [2019] 1 S.C.R. 729, para. 33; Modern Cleaning Concept Inc. v. Comité paritaire de l’entretien d’édifices publics de la région de Québec, 2019 SCC 28, [2019] 2 S.C.R. 406, para. 71.]  [175:  	2016 QCCA 167, leave to appeal to the SCC refused, March 2, 2017, No. 36924.]  [176:  	See, for example, Hydro-Québec v. Matta, 2020 SCC 37, [2020] 3 S.C.R. 595, para. 33, citing Benhaim v. St-Germain, 2016 SCC 48, [2016] 2 S.C.R. 352, para. 39.] 

[TRANSLATION]
[76]	[...] Thus, the error must be one that can be identified without expending extensive resources, without provoking a long semantic debate and without requiring the review of great quantities of documentary or testimonial evidence that is divided and contradictory, as is quite regularly what happens in contentious cases of some difficulty that go to trial.
[77]	[...] [T]he error must be obvious and, once identified, the whole tree must fall because of this error. In other words, a palpable and overriding error is in the nature not of a needle in a haystack, but of a beam in the eye. It is impossible to confuse these last two notions.
[76] As he noted, this rule is particularly important in cases where extensive evidence is adduced:
[TRANSLATION]
[79]	Also, as stated earlier, the evidence in cases that result in a lengthy trial is often highly contradictory. That was assuredly the case here: the experts called by the parties agreed on very few things and contradicted each other on many others. In such situations, the role of the Court of Appeal is not to entirely reassess, as if it were its responsibility to take the trial judge’s place, the probative force of the respective testimonies, an arduous exercise the trial judge must perform.[footnoteRef:177] [177:  	See also Lalande c. Compagnie d’arrimage de Québec ltée, 2023 QCCA 973, paras. 39, 41, and 42; Berthiaume c. Réno-Dépôt inc., [1995] R.J.Q. 2796, p. 2807.] 

[77] It is settled law that the attribution of fault is a question of mixed fact and law while causation is a question of fact.[footnoteRef:178] Findings based on the assessment of the witnesses’ credibility are also questions of fact. They are owed great deference, as Kasirer, J.A. (as he then was) pointed out: [178:  	Salomon v. Matte-Thompson, 2019 SCC 14, [2019] 1 S.C.R. 729, para. 32; St-Jean v. Mercier, 2002 SCC 15, [2002] 1 S.C.R. 491, paras. 98 and 103–104.] 

[55] 	It is often said, and quite rightly so, that a court of appeal should tread cautiously before disturbing the findings of fact by a trial judge, especially when those findings are comforted by determinations bearing on the credibility of witnesses. Only a palpable error committed by the judge that overrides his or her conclusions will do. The onus is on the party alleging the error of fact: an appellant bears what is generally seen as a heavy burden of identifying the mistake and showing how it had a conclusive effect on the outcome of the case.[footnoteRef:179] [179:  	Francoeur c. 4417186 Canada inc., 2013 QCCA 191 cited by CCI Thermal Technologies Inc. c. AXA XL (XL Catlin), 2023 QCCA 231, para. 37.] 

[Reference omitted]
[78] In sum, the appeal is not a second chance for parties who were unsuccessful at trial to reargue their case. Absent an error of law that is determinative of the outcome of the case, the role of the appellate court is to verify whether the findings of fact or of mixed fact and law are reasonably grounded in the evidence.[footnoteRef:180] [180:  	Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, para. 1; Lalande c. Compagnie d’arrimage de Québec ltée, 2023 QCCA 973, para. 39.] 

Analysis
Did the judge err in his analysis of the applicable principles of civil liability?
Appellants’ position
[79] The correctness of the legal framework within which the judge analyzed CP’s conduct is a theme that underlies all the questions concerning fault. According to the appellants, the judge defined this framework too narrowly. His analysis shows that he limited himself to asking whether CP had complied with the law and regulations that apply to the rail transport industry, as well as its practices and customs. He should also have questioned whether CP’s conduct was that expected of a reasonable railway company placed in the same circumstances.
[80] The appellants argue that by thus restricting his analytical framework, the judge ignored the teachings of the Supreme Court in Vincent,[footnoteRef:181] Roberge,[footnoteRef:182] and Ryan,[footnoteRef:183] as well as those of the Court of Appeal for Ontario in Zsoldos,[footnoteRef:184] all of which concerned rail transport, except for Roberge, which dealt with notarial liability. Relying on these precedents, the appellants submit that conduct may be characterized as wrongful even if it does not stray from industry standards or professional practices in effect. They insist that this rule is obviously necessary when the author of the fault, which is CP’s case here, defined or contributed to defining these standards or practices. [181:  	Canadian National Railway Co. v. Vincent, [1979] 1 S.C.R. 364.]  [182:  	Roberge v. Bolduc, [1991] 1 S.C.R. 374.]  [183:  	Ryan v. Victoria (City), [1999] 1 S.C.R. 201.]  [184:  	Zsoldos v. Canadian Pacific Railway Company, 2009 ONCA 55.] 

[81] According to the appellants, this overly narrow framework skewed the judge’s analysis under article 1457 CCQ, as well as his analysis of the provisions of the Railway Safety Act[footnoteRef:185] (“RSA”) and the Regulation[footnoteRef:186] on which they relied inter alia to prove that CP’s conduct was wrongful. [185:  	R.S.C. 1985, c. 32 (4th Supp.).]  [186:  	Railway Safety Management System Regulations, SOR/2001-37.] 

[82] Two further criticisms were levelled at the judge’s analytical framework. First, it is alleged that he failed to consider the duty to inform as a possible source of civil liability. Next, he did not give enough importance to that part of article 1457 CCQ that provides that fault may arise from a failure to adopt the conduct dictated by the particular circumstances of the case. 
[83] Thus, it is alleged that the judge’s analysis regarding fault was tainted by an error of law vitiating his reasoning as a whole.
Discussion
[84] The judge’s statement of the principles of extracontractual civil liability that were to guide him is unimpeachable. He explained that the issue of fault had to be analyzed primarily under article 1457 CCQ. He thus recognized that CP had the duty to abide by the rules of conduct incumbent on it, according to the circumstances, usage or law, so as not to cause injury to another.[footnoteRef:187] He never claimed that the rail industry was subject to its own civil liability scheme, to the exclusion of that of the general law. He did in fact retrace the evolution of the case law on this issue, referring in particular to Vincent and Ryan, from which he quoted lengthy excerpts. Relying on these precedents, he accepted that the conduct of a railway company can be held to be wrongful even if it is not contrary to any law or regulation and complies with industry practices.[footnoteRef:188] [187:  	Judgment under appeal, para. 289.]  [188:  	Judgment under appeal, para. 298.] 

[85] The appellants concede that the judge correctly identified the applicable legal rules. However, they claim that he erred in their application. Thus, after stating them correctly, he is said to have excluded them from his analysis, relying instead on legislative and regulatory texts specific to the rail industry and the practices therein. Undoubtedly, the judge devoted a significant part of his analysis to this. That said, the importance that he gave it was merely proportionate to the length of the evidence he heard on the subject. His reasoning remained solidly anchored in the general principles of civil liability. Industry practices and the legislative and regulatory rules that govern the industry were simply elements that he considered to help him compare CP’s conduct to that of a [TRANSLATION] “reasonable” rail carrier in similar circumstances.
[86] This appears, for example, from his examination of CP’s conduct with respect to the classification of the crude oil:
[TRANSLATION]
[590]	The Court reiterates that the entire process of classifying crude oil requires a particular level of expertise as well as analyses and tests based on too many different and very complex elements to find that a reasonable carrier must keep abreast of all the information on the subject.
[591]	Furthermore, the Court is unconvinced that a reasonable carrier must ensure that this entire classification process, which obviously takes place before the product is packed and handed over to the carrier, must be checked or examined by the carrier by requiring specific proof from the shipper on its classification process.
[Boldface in the original; underlining added]
[87] Similarly, in examining CP’s obligation to conduct a risk assessment, the judge acknowledged that a railway company can comply with its legal obligations and industry practices while having a duty to act. At paragraph 418, he explained:
[TRANSLATION]
[bookmark: _Hlk207008834][418]	It is true that where there is a clear and obvious situation involving the presence of an imminent and serious risk, no carrier can remain passive, and it is normal in such circumstances to consider that it should then denounce these situations. However, this does not go so far as to require, as the plaintiffs allege, that a carrier conduct risk assessments outside its network, and especially not when the operations it is considering are not significant changes with respect to its own operations, but also, at first glance, with respect to the connecting carrier’s own operations.
[88] He came to a similar conclusion when he considered to what extent a rail carrier would be bound to intervene in the operations of a connecting carrier to ensure that the latter was complying with safety and security standards. He found that in some circumstances, the duty to act reasonably would dictate that it intervene even if no rule provided for that and industry practices did not require it:
[TRANSLATION]
[654]	It is true that in flagrant cases, or where there are unequivocal signs, or when informed of situations that are in and of themselves dangerous, any carrier, placed in that situation, may have a certain obligation to intervene.
[89] The judge in fact asked himself whether CP’s knowledge of MMA’s practices could have given rise to a duty on its part to intervene in the latter’s operations:
[TRANSLATION]
[672]	What must therefore be determined involves CP’s knowledge of these actions alleged against MMA or its employees and assessing, in light of all the circumstances, whether CP was negligent in failing to intervene.
[90] Accordingly, he applied the analytical framework under article 1457 CCQ.
[91] The judge’s approach confirms that he correctly directed himself in law. The fact that he did not conclude each section of his analysis by explicitly writing that CP did not commit a fault because its conduct was that of a reasonable railway company in similar circumstances does not mean that the rules of civil liability were set aside. On the contrary, they appear implicitly throughout his fault analysis.
[92] This first ground of appeal must therefore fail.
Did the judge err in finding that CP did not have to perform a risk assessment?
Appellants’ position
[93] The appellants argue that the judge erred in finding that CP did not have to perform a risk assessment that would have taken into consideration the fact that it would be using MMA as the connecting carrier.
[94] They argue that the transportation of crude oil from the Bakken Formation meant that CP had to make significant changes to its operations because of the particular characteristics of that product.[footnoteRef:189] Section 2 of the Regulations, and CP’s duty to act reasonably, therefore required that it conduct a risk assessment that would have allowed it to identify those risks and mitigate them. To prove their point, the appellants highlighted the following: [189:  	SOR/2001-37.] 

Transportation of crude oil in [TRANSLATION] “unit trains” through a shortline railway or a regional carrier like MMA was a new practice;
The route chosen by CP was also new and went through urban centres;
While CP and MMA had both transported dangerous goods in the past, crude oil from the Bakken Formation was a new product with unfamiliar properties that CP had never transported, let alone in large quantities;
Contrary to what the judge stated, risk assessments are not rare; in fact, CP conducts them daily;
Here, CP had in fact begun to conduct a risk assessment without however completing it, which the judge failed to mention;
CP’s failure to conduct a risk assessment contradicts the way it depicted itself before the Canadian Senate in March 2013, when its representatives submitted that safety was of paramount concern to CP, and that it intended to subject its infrastructure to risk assessments;
CP is a member of the Railway Association of Canada, which encourages its members to share information;
Risk assessments similar to those that the appellants say CP should have carried out had been conducted in the past and the judge was therefore wrong to reject Rick Evans’ testimony to that effect.
[95] All these reasons should have satisfied the judge that CP was at fault in failing to conduct a risk assessment that would have taken into consideration the risks associated with the transportation of that type of product as well as MMA’s ability to take part in that activity as the connecting carrier.
[96] The appellants also fault the judge for concluding that, except in exceptional circumstances, a Class 1 railway company cannot be required to conduct a risk assessment that covers the operations of a connecting carrier. By doing so, the judge interpreted the Regulations too narrowly and failed to take into account section 3 of the RSA that makes collaboration between interested parties in railway transportation a means of ensuring its safety. 
[97] Furthermore, the risk assessment that would have been required on CP’s part would not have been complicated to perform. It would have sufficed to question MMA about the way it intended to take charge of the crude oil cargo. Instead, CP simply turned a blind eye to MMA’s practices.
Discussion
[98] The Regulations require that railway companies prepare and implement an SMS. This involves, at the very least, the implementation of a process to determine the safety issues that occur, including those that arise from “significant changes to railway operations”, and assessing the risks associated therewith.[footnoteRef:190] [190:  	SOR/2001-37, s. 2.] 

[99] The Regulations, as they existed at the time of the derailment, were rather laconic as to the criteria to consider in deciding if a risk assessment was required.[footnoteRef:191] The issue of whether such an assessment should have been performed here turns largely on the determination of whether the operational changes required to transport the crude oil cargo from the Bakken Formation, in North Dakota, to New Brunswick were significant or not.  [191:  	As the judge noted in paragraph 398 of the judgment, new regulations were adopted in 2015 (Railway Safety Management System Regulations, 2015, SOR/2015-26), which henceforth provided that a risk assessment is appropriate where a railway company increases the volume of dangerous goods being transported.] 

[100] The appellants are right to claim that the proposed transport was unprecedented, in that it had never been done in exactly the way it was planned. The novelty had to do with the source area of the crude oil, the quantities transported, and the composition of the cargo ([TRANSLATION] “unit trains” rather than [TRANSLATION] “manifest trains”).
[101] To determine whether the operational changes required could be characterized as significant within the meaning of the Regulations, the judge carefully weighed each of the new elements. He found that CP and MMA each had the required experience to transport dangerous goods such as crude oil. He also found that transporting crude oil in [TRANSLATION] “unit trains” was not intrinsically more dangerous than doing so by [TRANSLATION] “manifest train” and did not constitute a significant change in railway operations:
[TRANSLATION]
[399]	The evidence in no way shows that in the early 2010s, when the rail transport of crude oil grew significantly, railway companies considered that the use of unit trains to transport crude oil was a significant change in their operations nor even that it was, objectively speaking, a change at all.
[Emphasis added]
[102] The judge also expressed the opinion that the increase in the volume of crude oil transported by rail in 2010, and the ensuing organizational issues, did not lead to any significant changes to CP’s railway operations either:
[TRANSLATION]
[404]	It is true that this new market requires the use of a greater number of trains, the more frequent movement of tank cars on tracks, and imposes on rail companies, including CP and MMA, organizational issues in meeting their clients’ needs. However, in light of the legislation in force at the time, the rules and practices of the rail industry, and even in the eyes of the regulatory authorities, this increase of the market was not a significant change requiring a risk assessment within the meaning of the SMS Regulations.
[103] Furthermore, the judge noted that Transport Canada (“TC”), whose principal responsibility is to ensure rail safety, did not find that this was a significant change.[footnoteRef:192] [192:  	Judgment under appeal, para. 400.] 

[104] The judge’s finding on the absence of significant changes rested on his assessment of the evidence, including the expert evidence. To persuade this Court to intervene, it is not enough for the appellants to express their disagreement or for them to prove that a different finding was possible, even preferable. At the risk of the Court repeating itself, their burden is entirely different. They must prove that the judge’s finding is the result of a palpable and overriding error in the analysis that led to it. The appellants have failed to do so. They were unable to point to a single significant operational change that went unnoticed by the judge. As the Court has previously pointed out, its role is not to retry the case, but merely to ensure that the judge’s impugned findings are reasonably anchored in the evidence adduced,[footnoteRef:193] as is the case here. Deference for the judge’s findings of fact must be all the greater here because they follow a lengthy and complex trial.[footnoteRef:194] [193:  	Lalande c. Compagnie d’arrimage de Québec ltée, 2023 QCCA 973, para. 39, citing Construction Blenda inc. c. Office municipal d’habitation de Rosemère, 2020 QCCA 149, para. 37.]  [194:  	Benhaim v. St-Germain, 2016 SCC 48, para. 37. See also Berthiaume c. Réno-Dépôt Inc., [1995] R.J.Q. 2796, p. 2807.] 

[105] That said, the judge did not limit himself to deciding whether the quantity of crude oil and its transport in [TRANSLATION] “unit trains” from the Bakken Formation had led to significant operational changes for CP. He also questioned whether it was realistic to expect a railway company to conduct a risk assessment of the connecting carrier’s network. He answered that it was not.[footnoteRef:195] Thus, even if the judge had erred in finding that there had been no significant operational changes, the risk assessment that CP would have been bound to perform would have involved only its own network, not MMA’s. [195:  	Judgment under appeal, para. 396.] 

[106] The appellants, however, challenge the correctness of this second finding. They argue that it is the result of an overly narrow interpretation of section 2(e) of the Regulations. In their view, section 2(e) should be interpreted in light of section 3 of the RSA and its objective, which is to encourage “collaboration and participation of interested parties in improving railway safety and security”. As such, the provision must necessarily require that an originating carrier that intends to entrust a stretch of the route to a connecting carrier with whom its tracks are interswitched ask itself how that connecting carrier operates its network.
[107] The Court disagrees.
[108] Nothing in the wording of section 2(e) of the Regulations, nor in any other provision of the Regulations, supports the notion that a railway company could be compelled to conduct a risk assessment beyond its own network:
	2. A railway company shall implement and maintain a safety management system that includes, at a minimum, the following components:
	2. Toute compagnie de chemin de fer doit mettre en œuvre et conserver un système de gestion de la sécurité qui comporte au moins les composantes suivantes :

	[…]
	(...)

	(e) a process for
	e) un processus qui a pour objet : 

	[bookmark: _Hlk179549212](i) identifying safety issues and concerns, including those associated with human factors, third-parties and significant changes to railway operations, and
	(i) d’une part, de déterminer les problèmes et préoccupations en matière de sécurité, y compris ceux qui sont associés aux facteurs humains, aux tiers et aux modifications d’importance apportées aux opérations ferroviaires;

	(ii) evaluating and classifying risks by means of a risk assessment;
	(ii) d’autre part, d’évaluer et de classer les risques au moyen d’une évaluation du risque;


[109] In fact, a contextual interpretation[footnoteRef:196] of the Regulations confirms this. For example, it is provided that a railway company must not only prepare and implement an SMS that includes a risk assessment process but must also account for its ability to achieve its safety targets (section 5(1)(b)) and develop risk control strategies (section 4(1)(g)). It is difficult to see how a railway company could be expected to control risks outside its own network or how it could be compelled to account for an SMS that is not its own. [196:  	Dow Chemical Canada ULC v. Canada, 2024 SCC 23, para. 101.] 

[110] Moreover, contrary to what the appellants claim, the judge’s interpretation of the Regulations is consistent with the RSA’s objectives, including those stated under section 3, reproduced below:
	3. The objectives of this Act are to
	3. La présente loi vise à la réalisation des objectifs suivants :

	(a) promote and provide for the safety and security of the public and personnel, and the protection of property and the environment, in railway operations;
	a) pourvoir à la sécurité et à la sûreté du public et du personnel dans le cadre de l’exploitation ferroviaire et à la protection des biens et de l’environnement, et en faire la promotion;

	(b) encourage the collaboration and participation of interested parties in improving railway safety and security;
	b) encourager la collaboration et la participation des parties intéressées à l’amélioration de la sécurité et de la sûreté ferroviaires;

	(c) recognize the responsibility of companies to demonstrate, by using safety management systems and other means at their disposal, that they continuously manage risks related to safety matters; and
	c) reconnaître la responsabilité qui incombe aux compagnies d’établir, par leurs systèmes de gestion de la sécurité et autres moyens à leur disposition, qu’elles gèrent continuellement les risques en matière de sécurité;

	(d) facilitate a modern, flexible and efficient regulatory scheme that will ensure the continuing enhancement of railway safety and security.
	d) favoriser la mise en place d’outils de réglementation modernes, flexibles et efficaces dans le but d’assurer l’amélioration continue de la sécurité et de la sûreté ferroviaires.


[111] The fact that Parliament encourages the collaboration and participation of interested parties in improving railway safety and security does not mean that railway companies have a duty to assess risk outside their own network. Again, this is confirmed by a contextual interpretation of the RSA. Thus, section 47.1(1)(a)(ii) indicates that an SMS must provide for remedial action in response to risks detected. Because railway companies have no control over each other, they cannot, as a matter of logic, be compelled to implement such remedial actions anywhere else than in their own network.
[112] In addition, the appellants have not pointed to any reviewable error in the judge’s finding that no rail industry custom or usage requires that a carrier assess the risks related to the operations of another carrier:
[TRANSLATION]
[396]	Nothing in the record shows, despite the claims of experts Reilly and Evans, that there exists a rule or practice in the rail industry stating that a risk analysis must be conducted before transporting crude oil, let alone that such an analysis be conducted with respect to the tracks of other railway companies.
[Reference omitted.]
[113] In drawing this conclusion, the judge rejected the opinions expressed by the appellants’ experts. His assessment of the probative value of their expert reports is entitled to deference on appeal, especially since he was presented with contradictory opinions.[footnoteRef:197] In addition, contrary to what the appellants submit, the industry practices listed by the experts were not only those of CP.[footnoteRef:198] [197:  	Service d’excavation Jacques Lirette inc. c. Economical, compagnie d’assurance, 2014 QCCA 2139, para. 9.]  [198:  	Report by Gary P. Wolf, expert on railway operations, revised on April 29, 2022.] 

[114] Finally, the judge considered whether a railway company could be bound to conduct a risk assessment of a different railway company, even if no law or practice requires that it do so. After careful consideration, he concluded, in paragraph 418 of his reasons, that except in the presence of a serious and imminent risk, a railway company is under no duty to disclose the existence of a risk outside its network, much less conduct a risk assessment of the operations of a different railway company. For convenience, I reproduce this paragraph again:
[TRANSLATION]
[418]	It is true that where there is a clear and obvious situation involving the presence of an imminent and serious risk, no carrier can remain passive, and it is normal in such circumstances to consider that it should then denounce these situations. However, this does not go so far as to require, as the plaintiffs allege, that a carrier conduct risk assessments outside its network, and especially not when the operations it is considering are not significant changes with respect to its own operations, but also, at first glance, with respect to the connecting carrier’s own operations.
[115] According to the judge, railway companies do not have the means, the resources, or even the opportunity to conduct risk assessments concerning the network or operations of another carrier.[footnoteRef:199] In fact, he added, the North American rail industry, particularly in Canada, is neither structured, nor governed in a way that would allow it.[footnoteRef:200] In this respect, the judge was of the view that for the purpose of interswitching, a carrier is entitled to rely on the compliance certificates issued by the Canadian Transportation Agency (“CTA”) and the inspections and audits carried out by TC. It is under no obligation to assess a rail network that is not its own in order to determine whether it is safe to transport goods on it.[footnoteRef:201] [199:  	Judgment under appeal, para. 414.]  [200:  	Judgment under appeal, para. 415.]  [201:  	Judgment under appeal, para. 416.] 

[116] That finding by the judge is amply supported by the evidence. Most of the information that TC can obtain about the operations and safety protocols of a carrier, such as MMA, is not accessible to other carriers.[footnoteRef:202] Also, contrary to TC, which has the authority to carry out inspections and safety audits, a carrier such as CP does not have the authority to compel another carrier to provide it with information or to give it access to its facilities to conduct its own risk assessment.[footnoteRef:203] On the contrary, the evidence indicates that carriers, be they Class 1 carriers such as CP or regional carriers such as MMA, would consider such a request by another carrier to be inappropriate and improper.[footnoteRef:204] Finally, even if CP had access to the information on which it could base a risk assessment of MMA’s operations – and those of over 90 other regional carriers or shortline carriers with which its tracks are interswitched – it would not have had, by contrast with TC, the legal means to compel them to adopt the necessary remedial measures, such as sending letters of non-compliance, making orders in council and issuing guidelines in the event of emergencies, or rendering orders.[footnoteRef:205] [202:  	Report by Gary P. Wolf, expert on railway operations, revised on April 29, 2022.]  [203:  	Report by Gary P. Wolf, expert on railway operations, revised on April 29, 2022.]  [204:  	Pre-trial examination of Edward A. Burkhardt, January 9 and 10, 2020. See also Report by Gary P. Wolf, expert on railway operations, revised on April 29, 2022, and Examination of Jason Ross on October 8, 2021.]  [205:  	Report by Gary P. Wolf, expert on railway operations, revised on April 29, 2022.] 

[117] The appellants also submit that the judge appears to have taken for granted that a risk assessment was necessarily a complex and formal process, whereas it could be as simple as asking a series of specific questions. Whatever the form a risk assessment could have taken, the judge’s key findings remain the same. Neither the law, nor the industry practices or circumstances of the case required that CP conduct a risk assessment, and particularly an assessment of MMA’s operations. Furthermore, the appellants remained extremely vague as to the content of the risk assessment they believe was required and the impact of such an obligation on the rail industry at large.
[118] Finally, as the judge noted, there was nothing in the evidence to suggest that such an assessment would have led MMA to change its practices[footnoteRef:206] or cause CP to become aware of the risk whose materialization caused the tragedy, i.e., that an MMA employee, in this case Harding, would ignore the basic rules for securing a train: [206:  	Judgment under appeal, para. 430.] 

[TRANSLATION]
[851]	The evidence adduced by the plaintiffs and the arguments subsequently raised with regard to CP’s lack of a risk assessment process before proceeding with the transport of crude oil from the American and Canadian West to New Brunswick, do not support a finding, on a balance of probabilities, that such an assessment would have allowed CP to know MMA’s specific operational practices and be apprised of the risk that MMA employees would not follow the basic safety rules as to the use of hand brakes.
[119] Accordingly, even if the appellants had been able to show that the judge had erred in concluding that CP had no obligation to conduct a risk assessment with respect to MMA, this error would not have been determinative.
Did the judge err in finding that CP committed no fault in retaining MMA as a connecting carrier?
[120] The appellants address this question under two headings:
· Did the judge err in finding that CP did not have to ensure that MMA was able to safely and securely take charge of the crude oil cargo that CP intended to entrust to it?
· Did the judge err in finding that CP had no reason to doubt MMA’s ability to safely and securely take charge of the crude oil cargo?
Appellants’ position on the first heading
[121] The appellants argue that the judge erred in failing to acknowledge that CP had a duty to ensure that MMA was able to safely and securely take charge of the crude oil cargo that CP intended to entrust to it. They maintain that such a duty arises from section 114 of the Canada Transportation Act (“Canada Transportation Act”).[footnoteRef:207] In particular, they argue that by offering WFS a through traffic rate, CP took on the responsibility of ensuring a continuous and unobstructed transportation line from North Dakota to New Brunswick. They say that this responsibility meant that CP had the obligation of ensuring that the cargo would be handled safely and securely along the entire route, including on MMA’s tracks. In support of their position, they rely on section 5 of the Canada Transportation Act and highlight the importance it places on safety and security standards. [207:  	Canada Transportation Act, S.C. 1996, c. 10.] 

[122] The appellants also argue that to comply with its obligations under the Canada Transportation Act, CP had a duty to act as a prudent and diligent railway company. They claim that the judge failed to recognize this possibility as he considered that its risk assessment would have focused exclusively on the law and usage. According to the appellants, subjecting carriers like CP to such a duty would not be tantamount to imposing an excessive burden on them that would only end up creating more problems than it would solve. They also add that, contrary to the judge’s conclusion, responsibility for requiring simple assurances with respect to safety and security from carriers like MMA did not lie exclusively with TC or the CTA.
[123] The appellants argue that the judge’s refusal to acknowledge that Class 1 railway companies have a duty to make at least simple enquiries to ensure the safety and security of the operations of those regional and shortline carriers on which they call upon sets a dangerous precedent with respect to the rail industry and the public.
Discussion on the first heading
[124] Section 114 of the Canada Transportation Act, relied upon by the appellants, reads as follows:
	114. (1) A railway company shall, according to its powers, afford to all persons and other companies all adequate and suitable accommodation for receiving, carrying and delivering traffic on and from its railway, for the transfer of traffic between its railway and other railways and for the return of rolling stock.
	[bookmark: art114par2][bookmark: art114par3][bookmark: art114par4]114. (1) Chaque compagnie de chemin de fer doit, dans le cadre de ses attributions, fournir aux personnes et compagnies les aménagements convenables pour la réception, le transport et la livraison de marchandises sur son chemin de fer et en provenance de celui-ci, pour le transfert des marchandises entre son chemin de fer et d’autres chemins de fer ainsi que pour le renvoi du matériel roulant.

	Through traffic
	Trafic d’entier parcours

	(2) For the purposes of subsection (1), adequate and suitable accommodation includes reasonable facilities for the receiving, carriage and delivery by the company
	(2) Pour l’application du paragraphe (1), les aménagements convenables comprennent des installations de réception, de transport et de livraison par la compagnie :

	(a) at the request of any other company, of through traffic and, in the case of goods shipped by carload, of the car with the goods shipped in it, to and from the railway of the other company, at a through rate; and
	a) à la demande d’une autre compagnie, de trafic d’entier parcours et, dans le cas de marchandises expédiées par wagons complets, du wagon et de son contenu à destination et en provenance du chemin de fer de cette autre compagnie, à un tarif d’entier parcours;

	(b) at the request of any person interested in through traffic, of such traffic at through rates.
	b) à la demande de tout intéressé au trafic d’entier parcours, de ce trafic à des tarifs d’entier parcours.

	Connecting railway to reasonable facilities
	Installations raisonnables

	(3) Every railway company that has or operates a railway forming part of a continuous line of railway with or that intersects any other railway, or that has any terminus, station or wharf near to any terminus, station or wharf of another railway, shall afford all reasonable facilities for delivering to that other railway, or for receiving from or carrying by its railway, all the traffic arriving by that other railway without any unreasonable delay, so that
(a) no obstruction is offered to the public desirous of using those railways as a continuous line of communication; and
(b) all reasonable accommodation, by means of the railways of those companies, is at all times afforded to the public for that purpose.
	(3) Toute compagnie de chemin de fer possédant ou exploitant un chemin de fer qui, en se reliant à un autre chemin de fer, ou en le croisant, fait partie d’un parcours ininterrompu de chemin de fer, ou qui possède une tête de ligne, une gare ou un quai à proximité d’une tête de ligne, d’une gare ou d’un quai d’un autre chemin de fer, doit accorder toutes les installations raisonnables et voulues pour livrer à cet autre chemin de fer, ou pour en recevoir et expédier par sa propre voie, tout le trafic venant par cet autre chemin de fer, sans retard déraisonnable, et elle doit faire en sorte que le public désirant se servir de ces chemins de fer comme voie ininterrompue de communication n’y trouve pas d’obstacles à la circulation et puisse ainsi s’en servir en bénéficiant à tout moment de toutes les installations raisonnables de transport par les chemins de fer de ces diverses compagnies.

	
	


[125] The judge found that this provision did not support the appellants’ claims.[footnoteRef:208] [208:  	Judgment under appeal, para. 658.] 

[126] The Court agrees.
[127] The purpose of section 114 is to require railway companies to give each other access to their respective networks. It does not impose on them, even on those offering a through traffic rate, any obligation to verify or ensure that the connecting carrier with which they wish to do business will be able to safely and securely transport the cargo to be entrusted to it.
[128] CP is right to say that the appellants’ interpretation of section 114 of the Canada Transportation Act is contrary to its purpose, which is to allow railway companies to use another company’s network, not to prevent them from doing so. It is worth pointing out that it is this provision that MMA relied upon to persuade the CTA to order CP to lift the embargo it had imposed on MMA after the derailment.[footnoteRef:209] [209:  	Letter Decision No. LET-R-99-2013, August 21, 2013.] 

[129] Even interpreted in accordance with the safety and security considerations found elsewhere in the Canada Transportation Act, the wording of section 114 does not support the appellants’ position.
[130] The Court therefore finds that the judge’s interpretation is free from error.
[131] The judge also found that there was no evidence before him of any usage or practice that would require the originating carrier, called upon to provide a through traffic rate, to ensure that all the connecting carriers it will have to retain will be able to safely and securely transport the cargo. Again, the expert evidence offered by the appellants failed to convince the judge, as these experts were unable to provide even a single instance of an originating carrier having taken on such a responsibility.[footnoteRef:210] In fact, no other witness, including those for MMA, recognized the existence of such a practice in the industry: [210:  	Judgment under appeal, para. 656.] 

[TRANSLATION]
[660]	In fact, other that the unpersuasive testimony of experts Reilly and Richard on the subject, who, moreover, did not refer to any specific cases or examples in their reports, no witness or representative of other railway companies made any such claim as part of the evidence. On the contrary, even MMA’s representatives acknowledge that this way of operating does not exist and is not applied in any way.
[References omitted]
[132] As stated above, the judge’s assessment of the probative value of the expert reports is entitled to deference on appeal.[footnoteRef:211] [211:  	Service d’excavation Jacques Lirette inc. c. Economical, compagnie d’assurance, 2014 QCCA 2139, para. 9.] 

[133] Finally, contrary to what the appellants claim, and as the Court has previously noted, the judge did not fail to consider whether the originating carrier had any obligations, in addition to those it had by operation of the law or usage, to determine whether the connecting carrier was able to safely handle the cargo. He recognized that a carrier may have a duty to intervene, but only in flagrant cases, when there are unequivocal signs or when informed of a clear, intrinsically dangerous situation.[footnoteRef:212] That being said, as with the duty to perform a risk assessment, the judge determined that railway companies did not have the capacity or tools necessary to obtain information on the operational practices of those carriers with which their tracks are interswitched.[footnoteRef:213] In his view, TC was responsible for ensuring that railway companies complied with rules and regulations, in particular as they relate to safety.[footnoteRef:214] He added that if TC was struggling to fulfil its mandate, which seems to be borne out by the evidence,[footnoteRef:215] how could CP, which does not have the same tools and authority, have done any better. [212:  	Judgment under appeal, para. 654.]  [213:  	Judgment under appeal, para. 662.]  [214:  	Judgment under appeal, para. 664.]  [215:  	See, inter alia, examination of Malcolm K. Sparrow, expert on regulatory practices and strategies, April 20, 2022; Report of Malcolm K. Sparrow, expert on regulatory practices and strategies, dated July 10, 2020.] 

[134] The appellants have failed to prove any error in the judge’s reasoning and analysis of the evidence, both of which the Court endorses.
Appellants’ position on the second heading
[135] The judge then considered whether CP had any reason to doubt MMA’s ability to safely and securely take charge of the crude oil cargo and, if so, whether it had the obligation to intervene.
[136] He found that CP had no reason to doubt, and therefore no obligation to intervene. However, and at the risk of the Court repeating itself, he recognized that had there been flagrant signs of danger, it would have had such an obligation.[footnoteRef:216] According to the appellants, CP was aware of strong indicators of danger that should have elicited a response. In their view, the judge therefore committed a palpable and overriding error of fact in finding that CP was not aware of MMA’s negligent safety practices and, more generally, of its operational deficiencies. [216:  	Judgment under appeal, para. 654.] 

[137] The appellants went on to point out key pieces of evidence that they allege the judge ignored, but that showed that CP was aware of MMA’s dangerous practices. These included daily phone calls between MMA, CP, WFS, and Irving to discuss the train’s progress. The appellants submit that it clearly appeared from these calls that CP knew or should have known that MMA was leaving the trains with which it had been entrusted unattended at the top of a steep descending grade, just outside Lac-Mégantic. In addition, the appellants argue that CP knew the danger that such a practice represented. It was, they argue, all the more true in light of the evidence that hand brakes are fundamentally unreliable and that resorting to air brakes to secure a train, which Harding did, while a dangerous practice, was nevertheless a widespread one in the industry. Another element that allegedly escaped the judge’s notice was CP’s knowledge of the fact that the train was conducted in SPTO mode between Farnham and Lac-Mégantic, while CP prohibited such a practice on its own network.
[138] The appellants also argue that the judge failed to consider or, at least, failed to measure the impact of MMA’s precarious financial situation on the maintenance of its equipment and tracks. Yet, it was a source of concern. In their view, CP knew about the poor state of MMA’s tracks and locomotives, and about the terrain around Lac-Mégantic, which required that the safety rules for securing trains be strictly adhered to. All these reasons should have prompted CP to look more carefully into MMA’s safety practices and to intervene with respect to MMA so as to correct the deficient practices.
[139] In the appellants’ view, the evidence of MMA’s numerous safety and security deficiencies was so flagrant that the judge should have found a fault of omission on CP’s part. His failure to do so constituted a palpable and overriding error in assessing the evidence.
[140] The appellants add that the judge failed to analyze CP’s duty to inform as a source of liability. They argue that CP had a duty to inform WFS, Irving, and TC of the safety and security issues affecting MMA, issues it knew about.
Discussion on the second heading
[141] To succeed on this ground of appeal, the appellants must show that the judge committed a palpable and overriding error. As the Court has already pointed out, it is not enough for the appellants to show that the judge could have reached a different conclusion. The real question the Court must instead decide is whether the judge’s finding was reasonably supported by the evidence.
[142] One must also keep in mind that judges need not comment on each piece of evidence in their judgment.[footnoteRef:217] [217:  	Trépanier c. Piéraut, 2024 QCCA 1034, para. 4; Martel c. Ville de Québec, 2017 QCCA 1584, para. 11; Drogue c. Procureur général du Québec, 2023 QCCA 128, para. 6.] 

[143] As he did for practically every other aspect of the judgment under appeal, the judge carefully assessed and analyzed the evidence on this issue before drawing his own conclusions. The appellants have once again failed to show that the judge’s analysis was tainted by any error, be it overriding or not.
[144] To assess whether CP had the obligation to intervene, the judge first sought to establish what CP was aware of, prior to the derailment, regarding the way MMA carried out its railway operations and regarding its adherence to safety and security rules.
[145] The judge noted that at the relevant time, MMA appeared to be a credible and reliable company led by competent managers and backed by serious investors, including the Caisse de dépôt et placement du Québec.[footnoteRef:218] He also found that MMA had the certificates authorizing it to carry out its activities in the United States and Canada, its Canadian activities being under the supervision and authority of TC and the CTA.[footnoteRef:219] Finally, the judge noted that MMA had been conducting its activities for about ten years and had, over this period of time, regularly transported all types of goods, including dangerous goods, for CP, CN, and other Class 1 railway companies.[footnoteRef:220] He wrote: [218:  	Judgment under appeal, paras. 675 and 676.]  [219:  	Judgment under appeal, para. 677.]  [220:  	Judgment under appeal, para. 678.] 

[TRANSLATION]
[681]	Furthermore, absent any clear indications, obvious signs, or specific observations, CP was entitled to consider and expect that MMA’s managers and its railway employees had the appropriate knowledge to carry out their duties, that they were sufficiently trained, that they were properly supervised and that, on the whole, they met safety standards, in particular those that were crucial to daily operations, such as properly parking and securing any train whatsoever, and especially where goods considered dangerous under relevant statutes and regulations were involved.
[146] Thus, the judge concluded that, absent any clear indication to the contrary, CP was entitled to consider MMA to be a competent company that knew and complied with rail industry standards. The appellants have not shown that this finding is tainted by any palpable and overriding error. On the contrary, it is supported by the evidence.
[147] The judge then turned to the appellants’ submission that CP had learned, during the daily calls it had with Irving, WFS, and MMA, that MMA parked its trains at the top of a steep descending grade near Lac-Mégantic and left them unattended overnight. However, the judge concluded that the evidence did not support such a finding:
[TRANSLATION]
[692]	However, there is absolutely nothing in the evidence to suggest that, in the context of almost daily conversations, operational processes or specific safety measures were discussed. Instead, these calls essentially focussed on the locations of the trains, schedules, adjustments for interswitching and delays.
[148] The appellants claim that the judge erred in drawing that conclusion. In this respect, they rely on the testimony of Paul Budge, from MMA, who declared that safety issues were discussed during these calls. This argument is not persuasive. This is so because the judge’s conclusion is supported by the testimony of several other witnesses.[footnoteRef:221] At best, the appellants have established that there was contradictory evidence on the question, but that does not constitute a palpable and overriding error. [221:  	Examination of Don Kraft, November 23, 2021; Pre-trial examination of Christopher Caldwell, March 19 and 20, 2019; Pre-trial examination of Robert Grindrod, January 16 and 17, 2020.] 

[149] In sum, the judge thus characterized CP’s conduct as one that a prudent railway company would have had in the same circumstances because nothing allowed it to doubt MMA’s ability to safely and securely transport crude oil. It is true that the judge did not expressly rule on the issue of whether CP should have questioned MMA’s representatives on its practices to ascertain its competence. However, the answer to this question can be deduced from his finding that CP’s conduct was that of a prudent and diligent person.
[150] In any event, even if the judge erred in concluding that CP was not aware of how MMA parked its trains upon approaching Lac-Mégantic, such an error would not be overriding. From the evidence, the judge found that this practice, while not ideal, especially at night and, moreover, on a descending grade, was not necessarily dangerous, provided that the applicable rules for securing a train were followed.[footnoteRef:222] In his report, Gary Wolf, an expert quoted by CP, wrote the following: [222:  	Judgment under appeal, para. 683 and report by Gary P. Wolf, expert on railway operations, revised on April 29, 2022; Examination of Gary P. Wolf, April 14 and May 4, 2022.] 

83.	The gradient at Nantes is -0.92% eastbound. A heavy grade is defined as greater than +/-1.0%. Although the gradient at Nantes is “steep”, gradients of +/- 2.20% and greater are common in North America. All railways will park trains from time to time on significant grades due to operational needs and constraints. This has been occurring for over 150 years. Proper application of train securement rules, such as CROR 112 and MMA rules, enable a train to be safely parked on downhill grades such as at Nantes. I do not agree that parking a train overnight on a steep incline on a main track is an unsafe practice, provided that train securement rules are followed.[footnoteRef:223] [223:  	Report by Gary P. Wolf, expert on railway operations, revised on April 29, 2022.] 

[Emphasis added]
[151] Unfortunately, Harding ignored these safety rules. He neither applied a sufficient number of hand brakes to secure the train nor performed the mandatory test to ensure that it had been properly secured. He instead relied on the air brakes and did not return to the site, even after learning that the engine of the locomotive powering these brakes had been shut down.[footnoteRef:224] It was Harding’s non-compliance with basic safety rules, not parking the train overnight on a descending grade, that was the source of the tragedy. [224:  	Examination of Thomas Harding, September 22, 2021; Examination of Richard Labrie, September 27, 2021.] 

[152] What is more, as the judge noted, nothing in the evidence indicated that CP could have expected that an MMA employee would neglect to comply with such basic safety and security rules[footnoteRef:225] or that CP was aware of MMA’s weak corporate culture with respect to safety.[footnoteRef:226] Similarly, the judge’s observation that MMA’s locomotives and tracks were neither the newest nor the best did not mean that it would be unable to meet its obligations to its clients and regulatory authorities.[footnoteRef:227] In this respect, the judge pointed out that even the regulatory authorities, whose role it was to supervise and control MMA’s operations, did not deem it necessary to suspend its activities.[footnoteRef:228] [225:  	Judgment under appeal, para. 686.]  [226:  	Judgment under appeal, para. 696.]  [227:  	Judgment under appeal, para. 699.]  [228:  	Judgment under appeal, para. 697.] 

[153] Finally, the appellants argue that the judge failed to consider CP’s duty to inform as a separate source of liability. They argue that CP had a duty to inform WFS, Irving, and TC of MMA’s safety and security deficiencies, and that the judge erred in failing to find that CP had breached that duty.
[154] To prove that CP had a duty to inform in the circumstances, the appellants had to meet the criteria established by the case law, which this Court, quoting Baudouin, Jobin, and Vézina in Les obligations, stated in the following terms in Daimler Canada ltée:
[TRANSLATION]  
1-	The information must be of decisive importance in the sense that it certainly played a role in a party’s decision;
2-	The information must be known, or presumed to be known, by the party that owes the obligation to inform;
3-	The party to whom the information is owed must not know the information nor be able to obtain it, or it must have a relationship of trust with the party which owes the obligation, such that it expects that the latter will reveal the information to it;
4-	The obligation to inform does not extend to information that the person to whom this obligation is owed could access with “reasonable diligence and prudence: that is the duty to inform itself”.[footnoteRef:229] [229:  	Camions Daimler Canada ltée c. Camions Sterling de Lévis inc., 2017 QCCA 798, para. 24. See also Bank of Montreal v. Bail Ltée, [1992] 2 S.C.R. 554.] 

[155] Because the appellants failed to demonstrate that the information in question was known or presumed to be known by CP, they failed to meet the most basic aspect of these criteria. In any event, they failed to establish that the information available to CP was not already known by the other parties. In this respect, it is important to point out that Irving and WFS, who both took part in the daily calls on the train’s progress, had business dealings with MMA that were separate from those between MMA and CP. In addition, it is obvious that TC had much more information than CP on MMA’s history with respect to safety and security. Finally, the appellants failed to show that the information in CP’s possession would have played a decisive role in the decision-making process of the other parties had CP sent it to them.
Did the judge err in finding that CP committed no fault in failing to require that WFS reclassify the crude oil?
[156] As with the previous question, the appellants address this fourth question under two headings: first, the error of law, and second, the error of fact or of mixed fact and law.
Error of law
[157] [bookmark: _Hlk191457575]It is a known fact that crude oil is a flammable liquid. Its transportation is governed by dangerous goods legislation.[footnoteRef:230] As the Court has already noted, crude oil is classified for transportation based on its degree of dangerousness.[footnoteRef:231] [230:  	Transportation of Dangerous Goods Act, 1992, S.C., 1992, c. 34; Transportation of Dangerous Goods Regulations (SOR/2001-286). See also paragraph 17 of this judgment.]  [231:  	Transportation of Dangerous Goods Regulations (SOR/2001-286), s. 2.19(1).] 

[158] It is not contested that the crude oil at issue here was improperly classified in the PG-III group, when it should have been designated as PG-I or PG-II. The appellants argue that CP had a duty to detect this error and ensure that it was corrected. They argue that the judge erred in finding otherwise. 
[159] The judge considered this question in paragraphs 506 to 592 of the judgment under appeal. He began by defining the legislative and regulatory framework that applied to the transportation of dangerous goods by train in Canada and the United States and set out the evidence he heard on usage and customs. He explained that, although the derailment occurred in Canada, it was relevant to look briefly at the rules that applied in the United States as that was the train’s point of origin. Moreover, and as all the parties agree, these rules are similar in both countries.
[160] Under the scheme that the parties refer to as the “Offeror Rule”, as it is called in the United States, the shipper, in this case WFS, is responsible for classifying the crude oil in one of the three packing groups referred to above. The originating carrier and the connecting carrier are authorized, subject to exceptions, to rely on this classification.[footnoteRef:232] [232:  	Examination of expert Paul A. Cunningham, February 17, 2022; Examination of expert Robert A. Richard, January 18, 2022; See also section 171.2(f) of Title 49 of the Code of Federal Regulations: “[...] Each carrier who transports a hazardous material in commerce may rely on information provided by the offeror of the hazardous material or a prior carrier, unless the carrier knows or, a reasonable person, acting in the circumstances and exercising reasonable care, would have knowledge that the information provided by the offeror or prior carrier is incorrect.”] 

[161] The question raised by the appellants is whether CP, given the circumstances specific to the case, should have refused to transport the crude oil in question or demanded that WFS double-check its classification. The appellants argue that the judge adopted an overly narrow interpretation of the Offeror Rule. They submit that he erred in concluding that the carrier’s obligation under the Offeror Rule scheme was limited to visually comparing the information regarding the packing group that appeared on the bill of lading with the information that appeared on the placards affixed to the tank cars in order to determine whether they matched. Moreover, according to the appellants, the judge misapprehended their arguments about the Offeror Rule, believing their position to be that CP had a duty to test the crude oil to determine whether it had been properly classified. The appellants argue that the judge then focused a large part of his analysis on CP’s inability to perform such tests, rather than on whether CP should have reacted given the strong indicators brought to its attention, which allegedly allowed it to suspect that there was a classification error.
Discussion on the error of law argument
[162] The Court is of the view that the judge did not commit an error of law by defining, as he did, the scope of CP’s obligations under the Offeror Rule. It finds, moreover, that the appellants cited some of the excerpts of his analysis out of context. Contrary to what the appellants suggest, the judge did not indicate that a carrier’s obligation in the presence of a possible classification error was limited to making a visual comparison between the bill of lading and the placards affixed to the tank cars in order to discover any possible discrepancy. While he did give such an example, it was simply to describe an obvious case where the carrier could not remain passive.[footnoteRef:233] In any event, it is clearly not from this perspective that the judge addressed this issue. Though he did indeed write that one could not expect a rail carrier to question the extraction process, treatment and classification of crude oil, the fact remains that this was not the key focus of his analysis.[footnoteRef:234] [233:  	Judgment under appeal, para. 586.]  [234:  	Judgment under appeal, paras. 587 and 588.] 

[163] While the appellants engaged in a painstaking comparison of the American and Canadian rules regarding classification, it remains that the conclusion they drew from that exercise is practically identical to that of the judge:
[TRANSLATION]
[585]	Generally, the carrier may rely on the information provided by the shipper of dangerous goods, or by a prior carrier, unless it knows, or a reasonable person acting in the same circumstances and exercising reasonable diligence should have known, about this improper classification or, at the very least, should have reasonably suspected that it was incorrect.
[164] Insofar as the appellants’ theory regarding the carrier’s obligations in the event of improper classification truly differs from that set out by the judge, which is far from obvious, it appears that the threshold set by the judge (i.e., [TRANSLATION] “reasonably suspected”) is at least as low as the one they propose. Furthermore, and above all, his analysis was not limited to the statutory provisions as the appellants argue. Indeed, the judge considered whether CP had acted reasonably, which demonstrates once again that article 1457 CCQ was always at the forefront of his concerns.
[165] Accordingly, the appellants have failed to demonstrate that in stating CP’s obligations with respect to classification as he did, the judge erred in law.
Error of fact or of mixed fact and law
[166] The appellants argue that CP had several reasons to doubt the accuracy of the crude oil’s classification by WFS, and its failure to inform MMA of this constituted a fault. They claim that the facts that demonstrate this are so overwhelming that the judge’s refusal to recognize CP’s fault is a palpable and overriding error. The facts at issue, which they characterize as [TRANSLATION] “red flags” are the following:
1. CP’s internal documents classified Bakken crude oil in the PG-I or PG-II packing groups, but never PG-III;[footnoteRef:235] [235:  	Internal CP document titled “SER Crude Oil Research & Requirements”. See also the internal CP document titled “Operations – Safety, Environment & Regulatory Affairs (SER) – Frequently Asked Questions – Crude by Rail”, dated March 6, 2013, p. 12. ] 

1. the information at CP’s disposal that the crude oil was from the Bakken Formation was inconsistent with the PG-III packing group;
1. CP’s knowledge of the fact that crude oil from various wells in the Bakken Formation had been mixed in New Town made a PG-III packing group classification unlikely;
1. it is well known in the industry that light crude oil, such as the product from the Bakken Formation, is volatile and highly flammable. This was known to CP, who had, in fact, done research to understand its properties;
1. CP had in its possession Material Safety Data Sheets (“MSDS”) and internal emails indicating that crude oil from the Bakken Formation was not part of the PG-III packing group;
1. CP knew that the packing group for crude oil from the Bakken Formation was the same as for ethanol, that is, PG-I or PG-II;
1. almost all the trucks used to transport the crude oil to the train in New Town had a bill of lading indicating a PG-II category. In fact, Eli Jasso (“Jasso”), from SST, testified to this effect and the judge was wrong to reject his testimony;
1. the MSDS that could be consulted in New Town confirmed that the packing group for crude oil from the Bakken Formation was PG-I or PG-II and all CP had to do to obtain knowledge of this would have been to ask for access to them;
1. CP did not follow up on Jasso’s request to change the designation of the crude oil’s packing group;
1. crude oil from the Bakken Formation from shippers other than WFS was classified PG-I or PG-II.
[167] The appellants’ conclusion is that CP misled MMA regarding the dangerous nature of the crude oil in question and therefore failed to meet its obligation to inform.
Discussion on the error of fact or of mixed fact and law argument
[168] To succeed on this ground of appeal, the appellants had to show the existence of a palpable and overriding error in the judge’s analysis. It is true that the appellants have compiled a long list of clues that should have, in their view, elicited a response from CP. However, it is not enough for them to show that the judge had enough evidence to support a different finding.[footnoteRef:236] The Court recalls that the appellants have the burden of showing that the judge’s finding contained a palpable and overriding error, which they have failed to do. [236:   	Lalande c. Compagnie d’arrimage de Québec ltée, 2023 QCCA 973, para. 39, citing Construction Blenda inc. c. Office municipal d’habitation de Rosemère, 2020 QCCA 149, para. 37.] 

[169] The judge considered each piece of evidence that the appellants had characterized as [TRANSLATION] “red flags”.[footnoteRef:237] With regard to some of these, he explained how they were not strong indicators of proper or improper classification. For example, he noted that MSDSs—which are prepared for the purpose of workplace safety and are not included with the shipping documentation— are not reliable with respect to classification because they are established in a general way and often by type of product.[footnoteRef:238] In this respect, it is important to add that no MSDS specifically relating to the crude oil cargo on the train that derailed was adduced into evidence. As for the trucking bills of lading to which the appellants refer, these were not shipping documents. The judge found that while some of these may have been marked PG-I or PG-II, many others indicated a PG‑III classification, which attests to the difficulty laypeople may have intervening in the classification process.[footnoteRef:239] Finally, the judge analyzed Jasso’s testimony in detail and, essentially, rejected it, pointing out that a large portion of his version of the facts was contradictory and inconsistent with the evidence.[footnoteRef:240] In any event, he noted that Jasso, comforted by WFS’s statements, ultimately certified the PG-III classification indicated on the bill of lading for the crude oil.[footnoteRef:241] [237:  	Judgment under appeal, para. 522.]  [238:  	Judgment under appeal, para. 564.]  [239:  	Judgment under appeal, para. 565.]  [240: 	Judgment under appeal, paras. 570–577.]  [241:  	Judgment under appeal, para. 579.] 

[170] The judge devoted most of his analysis to the way CP had dealt with and understood the information in its possession. In this respect, the appellants focus on the knowledge that some CP employees had, including those in its dangerous goods department, about the volatility of crude oil from the Bakken Formation, and the many facts that strongly suggested that the crude oil it had been entrusted with had been improperly classified. Yet, this information was not relayed to those who would have understood its significance. This leads the appellants to say that CP had everything it needed to call into question WFS’s PG-III classification. Thus, the judge should have held CP liable for this erroneous classification. Instead, he allowed CP to profit from a structure that does not promote the exchange of information and from the fact that it had entrusted no one and no department with the responsibility for monitoring the classification of dangerous goods it was called upon to transport.
[171] The Court disagrees.
[172] The judge recognized that several CP employees in its various departments gathered relevant information on the classification of crude oil from the Bakken Formation. He also noted that, to an expert, such information could have suggested that the crude oil had been improperly classified.[footnoteRef:242] [242:  	Judgment under appeal, para. 553.] 

[173] However, in the judge’s opinion, the individuals who gathered this information did not have the necessary expertise to determine whether the crude oil at issue was properly or improperly classified. Their duties within CP did not require them to be capable of determining those cases where the classification would need to be checked, except in cases of an obvious error. The judge carefully analyzed not only the information that was in the possession of the various CP representatives, but more importantly, the context in which they held this information.[footnoteRef:243] [243:  	Judgment under appeal, para. 582.] 

[174] For reasons that were solidly supported by the evidence, the judge also rejected the argument that the communications structure was deficient. He noted that no one employed by CP was responsible for checking or validating the classification of dangerous goods being transported; the situation within all the other railway companies was identical.
[175] The judge’s analysis did not end there. He also noted that CP’s conduct was fully in line with the legislative and regulatory scheme governing the transportation of this type of goods. The usage that has developed in the rail industry is consistent with the American and Canadian regulatory authorities’ decision to entrust the burden of classifying dangerous goods, such as crude oil, to the party who has the expertise to analyse them and the opportunity to do so, i.e., the shipper (and, in Canada, the importer). This is how he put it:
[TRANSLATION]
[566]	The Court considers that the evidence clearly reveals that it was, inter alia, for these types of reasons that the American and Canadian statutory and regulatory authorities placed the responsibility of classifying, packing, and labelling dangerous goods on the shoulders of the shipper.
[567]	Furthermore, the evidence also reveals on a balance of probabilities that this is how the transportation of dangerous goods essentially works, not only in the rail industry, but in all industries, and that it is also through this lens that all those involved in the transportation of dangerous goods understand their roles and responsibilities.
[176] The arguments submitted by the appellants suppose that it should have been obvious to CP that the crude oil had been improperly classified and could not therefore belong to the PG-III packing group. The judge was aware of the risk of analyzing CP’s conduct with the [TRANSLATION] “perfect vision afforded by hindsight”.[footnoteRef:244] In this respect, he noted that the evidence did not support the argument that prior to the derailment, it was generally accepted that it was more dangerous to transport crude oil from the Bakken Formation than crude oil from another area. Furthermore, the evidence did not support the fact that a railway company, acting reasonably, would necessarily have held this opinion. From the evidence heard, he accepted that the composition of the crude oil varies and that its classification is not a simple thing. In fact, it requires that several factors be taken into account. As he pointed out, the crude oil from the Bakken Formation does not come from a single well, or even a single geographical area, such that its characteristics are likely to vary depending on the extraction site from which it was drawn. The crude oil extracted at different times from the same well is likely to belong to different groups. Accordingly, while it may be accurate that the crude oil from the Bakken Formation is typically classified in the PG-I or PG-II packing groups, that is not always the case. Moreover, there is no evidence that the crude oil from the Bakken Formation can never fall under the PG-III packing group. [244:  	Lapointe v. Hôpital Le Gardeur, [1992] 1 S.C.R. 351, pp. 362–363.] 

[177] In addition, the evidence reveals that the WFS’s decision to classify the crude oil as belonging to the PG-III packing group was based on the recommendations it had received from experts. Furthermore, its decision did not change when American regulatory bodies expressed the view that a PG-II classification would be more appropriate.[footnoteRef:245] In that context, it was reasonable for the judge to find that nothing more could have been expected from CP, which had neither expertise in the matter nor access to all the data that would have allowed it to contest WFS’s decision.[footnoteRef:246] [245:  	Judgment under appeal, para. 569.]  [246:  	Judgment under appeal, para. 571.] 

[178] The Court being of the opinion that the judge did not err in finding that CP had no reasonable grounds to suspect that the crude oil had been improperly classified, it follows that CP’s conduct cannot be characterized as wrongful with respect to MMA.
[179] Moreover, contrary to what the appellants submit, the judge committed no palpable and overriding error in finding that MMA’s employees knew that the crude oil they were transporting was dangerous.[footnoteRef:247] This finding is largely supported by the testimony of several MMA employees, including Harding himself, who had, at the very least, seen the placards affixed to the tank cars, which all indicated that the contents of the tank cars in question were flammable.[footnoteRef:248] Furthermore, the evidence revealed that MMA had had exchanges with WFS and Irving, separate from CP, and that it had questioned them about the crude oil at issue here.[footnoteRef:249] [247:  	Judgment under appeal, para. 862.]  [248:  	Cross-examination of Thomas Harding, September 22, 2021; Examination of Jonathan Couture, September 29, 2021.]  [249:  	See, in particular, Pre-trial examination of Edward A. Burkhardt, January 9 and 10, 2020. ] 

[180] In any event, even if the judge had committed an error on this issue, it would not have been overriding because the evidence shows that varying the classification from PG-III to PG-I or PG-II would not have changed how MMA should have handled the cargo. This issue will be examined in greater depth in our analysis of causation.
Did the judge err in finding that CP’s conduct, assuming it to be wrongful, was not the logical, direct and immediate cause of the train derailment?
[181] Although the Court concludes that the grounds of appeal concerning fault must be rejected, it finds it appropriate to consider the issue of causation. 
[182] The judge wrote that even if the appellants had succeeded in demonstrating that CP’s conduct was wrongful, he would nonetheless have concluded that the faults committed were not causal. He went even further. He mentioned that if they had been causal, the faults committed by Harding and MMA, faults that no one, for that matter, is calling into question, would have constituted a novus actus interveniens. In other words, they would have broken the causal connection between the faults imputed to CP and the injury suffered.
[183] The crux of his reasoning is found in these few paragraphs:
[TRANSLATION]
[834]	On this whole aspect of causation and the impact that the various faults, breaches or negligence alleged against either party at trial may have had, the Court considers and finds that ultimately, the only logical, direct and immediate cause of the derailment of train MMA-002, and consequently of the immeasurable damage arising therefrom, can be found in the faults of its locomotive engineer, Thomas Harding, and the latter’s employers, MMA.
[835] 	The other things that WFS, IOL, TC, and CP were criticized for, whether or not they are accepted and considered by the Court to be genuine faults, were merely the occasion of this tragedy or were part of the circumstances that were not the direct cause of the accident.
...
[837]	The Court considers that all the following elements, whether analyzed individually or as a whole, cannot be considered to be the real cause of the accident and the resulting injuries. Rather, they are circumstances or occasions having no direct and immediate connection to the accident. While they may be negligent actions or inappropriate or wrongful behaviours, these elements are absolutely not the cause of the derailment.
[838]	The Court is referring here to the condition of MMA’s tracks and the speed restrictions that applied thereto. There is also the fact that there was no signaling along those tracks (so-called dark territory) and that MMA had difficulties procuring material resources or staff for its operations. The same observations can be made about the criticisms levelled at MMA and the shortcomings in the training of its employees because Harding acknowledged, in his testimony, that he knew the rules and had received the appropriate training.
[839]	The Court is also of the view that MMA’s use of a single employee’s services (SPTO) to operate its trains is not a cause, but a circumstance of this accident.
[840]	Furthermore, the problems related to the age or maintenance of the equipment used by MMA, while they are part of the circumstances or conditions related to the accident, are not elements that might be considered as its cause.
[841]	In addition, everything having to do with the type of tank car used, the classification and the packing group erroneously used for the crude oil were also circumstantial elements that were absolutely not causal.
[842]	The Court is of the view, however, that certain elements of MMA’s conduct constituted, as did the faults committed by Harding and described previously, wrongful acts that had a direct and immediate impact on the accident. This included MMA’s failure to implement additional and appropriate safety measures to ensure that the train would remain secured in the event of human error committed by the sole employee on duty when performing the procedures of parking and securing the train. 
[Emphasis and references omitted]
* * *
Appellants’ positions
AGQ’s position
[184] The AGQ argues that the judge’s finding on causation is tainted by an error of mixed fact and law. In its view, the judge should have relied, at least in part, on the theory of reasonable foreseeability. Had he done so, he would have concluded that CP’s faults were causal.
[185] The AGQ points out [TRANSLATION] “that as the originating carrier and organizer of the train”, CP was [TRANSLATION] “the actor having the most pivotal role there is in the transport” at issue. As such, CP was bound to perform a risk assessment for this transport and to then communicate the results to MMA with all the information it already had on the dangerous nature of the goods being transported.
[186] The AGQ adds that the faults committed by Harding and MMA [TRANSLATION] “were rooted in CP’s equally wrongful and, above all, prior omissions”. Were it not for these faults, MMA would have changed its practice. The train would not have been left unattended overnight on a part of the track that was on a descending grade.
[187] This submission by the AGQ is based on the testimony of MMA’s president, Robert Grindrod (“Grindrod”), during his pre-trial examination. He had declared then that had it been brought to MMA’s attention that the train was transporting a highly explosive product rather than what it believed to be a less flammable product, such as tar, a crew change would have been made at the end of Harding’s shift. Thus, the train would not have been parked and, consequently, the derailment would never have occurred.
[188] In the alternative, the AGQ argues that even if the judge was right to reject Grindrod’s testimony due to his lack of credibility, he should still have found that CP had to show that MMA would not have changed its methods had it been told of the actual characteristics of the goods being transported. Because CP failed to prove this, the existence of a causal connection between CP’s faults and the injury should have been recognized.
[189] In sum, according to the AGQ, CP’s faults were intrinsically linked to the faults of Harding and MMA. They all formed a single continuum such that the judge committed a reviewable error by characterizing the second as a novus actus interveniens. 
Promotuel’s position
[190] Promutuel Centre Sud and the other appellants in appeal no. 500-09-030363-238 (“Promutuel”) also call into question the correctness of the judge’s finding on causation. Their arguments are similar to those presented by the AGQ.
[191] Promutuel argues that beyond the language used by the judge, it was by relying upon the causa proxima theory, and not upon that of adequate causation, that he actually ruled on causation. The judge erroneously focussed his attention on the last fault committed in the sequence of events and ignored those that had occurred before, without which the injury would not have materialized. Rather, he should have adopted a global view and noted that the faults committed by CP were part of a chain of wrongful acts that culminated in the train’s derailment. Also, to fully appreciate CP’s faults, he would have had to give further consideration to the dangerousness of crude oil from the Bakken Formation and to CP’s knowledge of MMA’s practices, which exacerbated the risks related to the transportation of such a product. Essentially, these included the fact that MMA was operating its trains in SPTO mode and that it was parking them in Nantes overnight on a descending grade, until a new crew took over the next day.
[192] In fact, as the organizer of the entire route, CP had access to all the relevant information and had every means of fully appreciating the risks to which it was exposing MMA and third parties along the train’s route. Its faults of omission should not have been excused.
[193] In the same vein, Promutuel argues that the judge erred in relying on the novus actus interveniens doctrine. Nothing justified its use since CP’s faults were entirely separate from those of Harding and MMA. The first involved the absence of a risk assessment, while the second involved the method used to secure the train. To be sure, the faults are entirely separate from each other, but they both contributed to the materialization of a single injury. Absent one of these, the train would not have derailed.
[194] In sum, Promutuel submits that had the judge applied the theories of adequate causation and reasonable foreseeability, as he should have, he could have reached only one conclusion: CP’s faults should have been characterized as contributory to those committed by Harding and MMA.
Class action representatives’ position
[195] The arguments submitted by the class action representatives are in line with those of the other appellants. In finding that only the faults of Harding and MMA were causal, the judge applied the causa proxima theory, without explicitly stating it, whereas court decisions and legal commentary have set it aside in favour of adequate causation and, in some cases, reasonable foreseeability. They allege that the error of law committed by the judge was overriding.
[196] If all the stakeholders in this train carrying crude oil from the Bakken Formation, including regulatory bodies, had been made aware of MMA’s practices, MMA would have been forced to act otherwise by proceeding, for example, to an immediate crew change once the train reached Farnham. Thus, the train would not have been parked in Nantes in the circumstances we now know.
[197] Similarly, if CP had required WFS to correct the improper classification of the cargo, the train would have had to be secured until the correction had been brought. Had MMA been informed of the actual classification, it would have changed its methods and the catastrophe would have been averted.
[198] Thus, liability should have been apportioned between CP, on the one hand, and Harding and MMA, on the other.
Discussion
[199] Legal commentary lists a myriad of criteria for establishing a causal connection between a fault and an injury: [TRANSLATION] “effective cause, necessary cause, proximate cause, decisive cause, determinative cause, certain, immediate, remote, scientific, legal, material, juridical, behavioural cause, and so on”.[footnoteRef:250] What is truly important is that the injury must be a logical, direct, and immediate consequence of the fault.[footnoteRef:251] In other words, any fact without which the injury would not have occurred must be considered causal.[footnoteRef:252] [250:  	Jean-Louis Baudouin, Patrice Deslauriers & Benoît Moore, La responsabilité civile, 9th ed., vol. 1, Montreal, Yvon Blais, 2020, p. 764.]  [251:  	Hogue c. Procureur général du Québec, 2020 QCCA 1081, para. 43; Imperial Tobacco Canada ltée c. Conseil québécois sur le tabac et la santé, 2019 QCCA 358, para. 666.]  [252:  	Hogue c. Procureur général du Québec, 2020 QCCA 1081, para. 46.] 

[200] Many causation theories have been suggested, but the case law generally accepts the theory of adequate causation. Under this theory, only those causes that objectively allowed the injury to materialize are to be considered. Thus, mere occasions for the injury to materialize or sine qua non that are not of this nature are irrelevant.[footnoteRef:253] [253:  	Imperial Tobacco Canada ltée c. Conseil québécois sur le tabac et la santé, 2019 QCCA 358, para. 663.] 

[201] The theory of adequate causation can sometimes be combined with that of reasonable foreseeability, even if they are of a different nature.[footnoteRef:254] The Court’s judgment in Ville de Laval c. Ducharme illustrates this: [254:  	Jean-Louis Baudouin, Patrice Deslauriers & Benoît Moore, La responsabilité civile, 9th ed., vol. 1, Montreal, Yvon Blais, 2020, pp. 770–771.] 

[TRANSLATION]
[156]	First, he correctly found that police officers’ liability is incurred only if the injury is an immediate and direct consequence of the fault. He noted that the analysis of this nexus takes into account the criteria of adequate causation and reasonable foreseeability. In his words, this involves: (1) ensuring that the damage caused is a logical, direct, and immediate consequence of the alleged fault; (2) at the same time, ensuring reasonable foreseeability, i.e., that the wrongdoer could reasonably have foreseen that the damage would occur ... .[footnoteRef:255] [255:  	Laval (Ville de) (Service de protection des citoyens, département de police et centre d’appels d’urgence 911) c. Ducharme, 2012 QCCA 2122, para. 156; see also Pétroles Cadeko inc. c. Équipements pétroliers Claude Pedneault inc., 2023 QCCA 439, paras. 21–23.] 

[202] In sum, a fault will be considered causal only when the injury is the logical, direct, and immediate consequence of that fault. The wrongful behaviour must have actually caused the injury,[footnoteRef:256] or, in other words, it must be its true cause.[footnoteRef:257] [256:  	Constructions Concreate ltée c. Procureure générale du Québec, 2020 QCCA 570, para. 56, citing Dallaire v. Paul-Émile Martel inc., [1989] 2 S.C.R. 419, p. 429.]  [257:  	Salomon v. Matte-Thompson, 2019 SCC 14, para. 84.] 

[203] The theory of adequate causation does not however preclude the possibility of finding more than one causal fault:
[TRANSLATION]
Indeed, one can abide by the broad tenets of the adequate causation theory while nevertheless finding that several events may be the cause of the injury, provided that each of these events can be characterized as a true cause, and not merely an occasion or circumstance.[footnoteRef:258] [258:  	Jean-Louis Baudouin, Patrice Deslauriers & Benoît Moore, La responsabilité civile, 9th ed., vol. 1, Montreal, Yvon Blais, 2020, p. 767.] 

[204] These are then said to be contributory faults.
[205] A second fault may at times break the causal connection between an initial fault and the injury suffered. It is then characterized as a novus actus interveniens.
[206] This notion of novus actus interveniens applies only when an event subsequent to the initial fault breaks the causal connection between it and the injury:
[TRANSLATION]
For this principle to apply, two essential conditions are required. First, the connection between the initial fault and the damage suffered must have totally disappeared. Second, this connection must reappear, but this time, because of the existence of an act that is wholly unrelated to the initial fault. In the other cases, there is merely a continuation of a single process that can lead, in some cases, to an apportionment of liability.[footnoteRef:259] [259:  	Jean-Louis Baudouin, Patrice Deslauriers & Benoît Moore, La responsabilité civile, 9th ed., vol. 1, Montreal, Yvon Blais, 2020, p. 773.] 

[207] This event will consist of a fault that is subsequent to the first one, is committed by the victim or a third party, and breaks the causal connection between the initial fault and the injury. In Gargantiel c. Québec (Procureure générale), this Court cautioned against too readily equating a subsequent fault with an actual novus actus interveniens:
[TRANSLATION]
[28]	Indeed, within the body of case law referring to novus actus interveniens, one must be wary of a tendency to treat situations involving contributory faults or apportionment of liability as if they were cases of novus actus interveniens. In Lacombe c. André, Baudouin, J.A. warns us of this, recalling once again the first and essential condition for applying this theory, i.e., a complete and actual break of the causal connection between the first incident (or fault) and the injury ... .[footnoteRef:260] [260:  	Gargantiel c. Québec (Procureure générale), 2015 QCCA 224, para. 28, applying Lacombe c. André, [2003] R.J.Q. 720. 2003 CanLII 47946 (QCCA), paras. 58–60, leave to appeal to the SCC refused, July 10, 2003, No. 29739.] 

[208] In Lacombe c. André,[footnoteRef:261] Baudouin, J.A. described as follows the break required for there to truly be a novus actus interveniens: [261:  	[2003] R.J.Q. 720, 2003 CanLII 47946 (QC CA), leave to appeal to the SCC refused, July 10, 2003, No. 29739; see also Beaulieu c. Paquet, 2016 QCCA 1284, para. 39.] 

[TRANSLATION]
[59]	As a matter of law, for there to be true break of the causal connection, which thereby justifies exonerating the first wrongdoer and retaining only the liability of the second, an essential condition must be met. One must first find that the connection between the initial fault and the injury has completely ceased to exist and, second, that the injury has resumed or restarted by reason of an act that is not directly related to the initial fault. Logically, there can be no break where there is continuity in time and therefore a causal nexus between the faults.
[209] For example, it has been held that the recklessness of a campground guest who ventured onto a rock mid-stream in a river near the campground, fell in the water and drowned, was insufficient to break the causal connection between the injury resulting from this recklessness and the fault of the campground operator who had failed to put life buoys along the edge of the river.[footnoteRef:262] It was also determined that a car manufacturer whose vehicles had been made easier to steal because of a design flaw affecting their security system could not defend itself by arguing that the theft itself was a novus actus interveniens.[footnoteRef:263] In addition, it was considered that the fraud of an investment advisor had not broken the causal connection between the losses suffered by his client and the fault of that client’s lawyer who had [TRANSLATION] “made every effort to convince [her] to make—and keep—her investments with this advisor”.[footnoteRef:264] [262:  	Site touristique Chute à l’Ours de Normandin inc. c. Nguyen (Succession de), 2015 QCCA 924, paras. 58 and 60.]  [263:  	Fortin c. Mazda Canada inc., 2016 QCCA 31, paras. 257, 158, 161, and 162, leave to appeal to the SCC refused, August 11, 2016, No. 36898.]  [264:  	Salomon v. Matte-Thompson, 2019 SCC 14, [2019] 1 S.C.R. 729, paras. 87, 91–92.] 

[210] Thus, a subsequent fault does not always break the causal connection between the initial fault and the resulting injury. When a logical connection continues to exist between the initial fault and the injury, or when the two faults are part of a single series of events, it is found instead that there were contributory faults.
[211] Determining a causal connection is a question of fact:
[104]	In the determination of fault one applies norms of behaviour required by law to a set of facts. This obviously makes the question one of mixed fact and law. In contrast, in the determination of causation, one is inquiring into whether something happened between the fault and the damage suffered so as to link the two. That link must be legally significant in an evidentiary sense, but it is rendered no less a question of fact.[footnoteRef:265] [265:  	St-Jean v. Mercier, 2002 SCC 15, para. 104, and see also para. 98. Lalande c. Compagnie d’arrimage de Québec ltée, 2023 QCCA 973, para. 37.] 

[212] The Supreme Court has often reiterated these teachings, including recently in Lonardi, in which it stated that “the question whether there is a causal connection between a fault and damage is one of fact”.[footnoteRef:266] The Court of Appeal repeated this in Constructions Concreate ltée: [266:  	Montréal (Ville) v. Lonardi, 2018 SCC 29, para. 76; see also, Montambault c. Outfront Media Canada/Média Outfit Canada, 2021 QCCA 1907, para. 12.] 

[TRANSLATION]
[50]	Determining the cause of the damage, particularly when the judge is faced with multiple faults by more than one actor, spread over time, related or unrelated to each other, is a question of fact, or at most of mixed fact and law. It is therefore entitled to appellate deference and to the application of the standard of palpable and overriding error.
[51]	Indeed, in such cases, events or faults that preceded the injury must be assessed, as must their sequence and their causal connection with the injury suffered. The approach consists in separating the true cause(s) from mere circumstances or occasions of the damage, which is obviously not always an easy task, not to mention that the very admission that a fact is a condition that might have caused the injury is not enough, by itself, to make it a determining cause of the injury actually suffered.[footnoteRef:267] [267:  	Constructions Concreate ltée c. Procureure générale du Québec, 2020 QCCA 570.] 

[213] It follows that calling into question, on appeal, the determination of the causal connection will be subject to the palpable and overriding error standard of review of palpable and overriding error. [footnoteRef:268] As a reminder, this standard is applied even more strictly in cases where the evidence is particularly complex. The case law instructs that an appellate court must show great deference to the trier of fact’s finding: [268:  	Lalande c. Compagnie d’arrimage de Québec ltée, 2023 QCCA 973, para. 37; Montambault c. Outfront Media Canada/Média Outfront Canada, 2021 QCCA 1907, para. 12.] 

[TRANSLATION]
[41]	The importance for an appellate court to show restraint in complex cases was also reiterated on a few occasions by the Supreme Court, including in Benhaim v. St-Germain.
[42]	This is undeniably one of those factually complex cases where deference is particularly called for on appeal. The hearing on the merits lasted about fifty days. The appellants relied on the testimony of over one hundred residents of the Zone. The many exhibits adduced include thousands of pages and the record on appeal totals about 50,000 pages.
[43]	It bears recalling, moreover, that the Court must show the same deference when the debate on appeal concerns the trial judge’s assessment of the expert reports adduced by the parties, especially when they are contradictory, as in this case. As the Court recently recalled, the trial judge is “free to believe one expert over another because only the judge may claim the privilege of having seen and heard them, and only the judge may properly determine their credibility”.[footnoteRef:269] [269:  	Lalande c. Compagnie d’arrimage de Québec ltée, 2023 QCCA 973, paras. 41–43; see also Hogue c. Procureur général du Québec, 2020 QCCA 1081, paras. 37–50.] 

[214] The case at bar is in fact one where the evidence adduced was highly complex in addition to being voluminous, the trial having lasted over 60 days and several experts having been heard. The demonstration that the judge’s conclusions are tainted by a palpable and overriding error must therefore be persuasive.
* * *
[215] The issue raised by the appellants is primarily one of classification. On this subject, the judge wrote that even if CP had committed a fault by failing to require the proper reclassification of the transported goods, this fault would not be causal.
[216] As mentioned above, the appellants’ main theory of causation on this issue can be summed up as followed: had CP required a reclassification, MMA would then have become aware of the particularly dangerous nature of the cargo and, consequently, would have adopted practices to mitigate the risks of transporting it.
[217] As the Court has already indicated, this ground essentially relies on Grindrod’s testimony during his pre-trial examination. At that time, he claimed that had he been informed of the actual degree of volatility of the oil being transported and the associated risks, he would have changed the crew immediately at the end of Harding’s shift and the train would not have been left unattended and, most of all, for such a long time.[footnoteRef:270] [270:  	Judgment under appeal, para. 860.] 

[218] The judge doubted the veracity of Grindrod’s testimony and rejected it entirely.[footnoteRef:271] He noted that Grindrod had previously claimed that MMA’s practices did not depend on the packing group of the crude oil being transported. [271:  	Judgment under appeal, para. 861.] 

[219] The judge was also careful to explain that Grindrod’s assertion that MMA would have changed its practices [TRANSLATION] “is not adequately supported by the overall circumstances [or] the rest of the evidence on MMA’s overall conduct”.[footnoteRef:272] In addition, Grindrod admitted that nothing in MMA’s internal regulations provided a procedure for each of the PG-I, PG-II, and PG-III packing groups. [272:  	Judgment under appeal, para. 868.] 

[220] The appellants have not shown that this conclusion is tainted by a reviewable error. Moreover, one must recall that the judge concluded that the dangerousness of the product being transported was known to all, including MMA’s employees.
[221] The appellants also argue that the judge erred in setting aside other pieces of evidence that proved that MMA had been misled on the actual nature of the crude oil that CP had entrusted to it for transport. The appellants are referring here to the fact that some MMA employees compared the train to a “mud train”. Based on this, the appellants draw the conclusion that they were unaware of the actual nature of the commodity being transported.
[222] The judge did not ascribe the same significance to this evidence as do the appellants, and for good reason. He noted that those who used the expression “mud train”, like Jonathan Couture, acknowledged that they had noted the presence of a placard affixed on each car indicating that the commodity being transported was flammable.[footnoteRef:273] Meanwhile, MMA’s vice-president of marketing, Christopher Caldwell, testified that he had never heard that expression. [273:   	Judgment under appeal, para. 862.] 

[223] In any event, it appears form Harding’s testimony that the expression “mud train” did not have the connotation given to it by the appellants:
Q.	And why would you refer to it as the mud train?
A.	One of the first fuel trains I picked up in Saint-Luc yard, the car department who is the people who do the brake tests on my train on the night shift, refer to it as the mud. We all took it kind of as a joke and we just continued with calling it the mud train.
[Emphasis added.]
[224] Moreover, the evidence on this question was contradictory at best because other MMA employees characterized the train transporting crude oil from the Bakken Formation as a [TRANSLATION] “ticking time bomb”.[footnoteRef:274] [274:   	Judgment under appeal, para. 862.] 

[225] The judge also noted that a document had been given to MMA staff indicating that the dangerous goods in the PG-I, PG-II, or PG-III packing groups were highly flammable, that their flash point could be very low and that they could explode or catch fire if they were exposed to heat sources.[footnoteRef:275] [275:   	Judgment under appeal, para. 865.] 

[226] The judge could infer from this evidence that MMA employees were well aware of the dangerousness of the product that the train was transporting on the day of the tragedy. His conclusion is not tainted by any palpable and overriding error.
[227] But there is more.
[228] An email sent shortly after the tragedy by the head of security at MMA, Ken Strout, stated that the improper packing group assignation had no impact on the way MMA transported the crude oil on its network:
The difference between packing groups of crude oil would not have changed the already in place requirement to expedite handling of dangerous goods. In the US, AAR OT55 also would not have required different handling of trains based on packing group numbers. Maybe, packing group level I vs. III would have affected the shipping rates but I’m not sure of that.
In the US trains containing TIH/PIH, radioactive material or 20 or more loads of explosives, environmental sensitive chemicals, flammable gas 2.1 would have been elevated to a key train which requires some restrictions none of which contain live crew to crew requirements or over normal hazardous material expedited handling. In Canada, there are higher restrictions for environmental sensitive chemicals and special dangerous, i.e. TIH/PIH none of which contain live crew to crew requirements or over normal hazardous material expedited handling.
In summary, crude oil packing group differences would not change our already elevated priority to move dangerous goods.
[Emphasis added.]
[229] Moreover, nothing in the evidence suggests that MMA would have parked the train elsewhere had CP told it that, in its opinion, leaving the train in Nantes, unattended, seemed dangerous in light of the landscape. On the contrary, Edward A. Burkhardt (“Burkhardt”), president of MMAR, MMA’s sister company, testified that any interference by CP in MMA’s operations would have been very badly received: “It was none of their business.”[footnoteRef:276] The appellants have also failed to satisfy the Court that the judge committed a palpable and overriding error in this respect. [276:  	Pre-trial examination of Edward A. Burkhardt, January 9 and 10, 2020.] 

[230] The appellants also argue that had CP required that WFS carry out checks as to the classification of the crude oil it had entrusted to CP, the train’s arrival in Nantes would have been delayed. Thus, the derailment would not have occurred on July 6, 2013. However, the appellants fail to explain how the derailment would have been avoided had the train moved at a different time. In the Court’s opinion, this argument is speculative. Nothing in the evidence suggests that the way in which the train was secured would have been different had its arrival in Nantes been delayed, a point the judge also noted.[footnoteRef:277] [277:  	Judgment under appeal, paras. 875–876.] 

[231] The judge concluded that the derailment was caused by Harding’s failure to properly secure the train. His negligence occurred irrespective of the risk assessment issue. There is no connection between CP’s lack of risk assessment and Harding’s failure to perform his duty to set a sufficient number of hand brakes, which existed independently from the type of cargo and the assessment of the risks that might be associated therewith.
[232] The judge determined the [TRANSLATION] “true cause” of the derailment by applying what common law jurists refer to as the “but for test”.[footnoteRef:278] He then concluded that this [TRANSLATION] “true cause” was the direct, logical, and immediate cause of the damage. But for Harding’s fault, the catastrophe would not have occurred. Correcting the improper classification or conducting a risk assessment would not have prevented the injury resulting from Harding’s fault. [278:  	Hogue c. Procureur général du Québec, 2020 QCCA 1081, paras. 46–49, leave to appeal to the SCC refused, February 25, 2021, No. 69400.] 

[233] Accordingly, the judge did not commit a reviewable error in finding that the improper classification was not a causal element in the derailment.
Did the judge err in finding that the causal connection between the faults attributed to CP and the harm that occurred was broken by the faults committed by Harding?
[234] The next question concerns the notion of novus actus interveniens, which the judge defined as [TRANSLATION] “a new event that breaks the direct relationship between the alleged fault and the injury”.[footnoteRef:279] [279:  	Judgment under appeal, para. 322.] 

[235] The appellants have not shown that the judge erred in framing the legal principles that were to guide him. In this respect, he referred to authors Baudouin, Deslauriers, and Moore and to the following excerpt of the Supreme Court’s decision in Salomon v. Matte‑Thompson, per Gascon, J.:[footnoteRef:280] [280:  	2019 SCC 14, [2019] 1 S.C.R. 729. See judgment under appeal, paras. 323–324.] 

[91]	I also agree with the Court of Appeal that the fraud did not break the causal link between Mr. Salomon’s faults and the respondents’ losses. It is true that a person who commits a fault is not liable for the consequences of a new event that the person had nothing to do with and that has no relationship to the initial fault. This is sometimes referred to as the principle of novus actus interveniens: that new event may break the direct relationship required under art.  1607 C.C.Q. between the fault and the injury. Two conditions must be met for this principle to apply, however. First, the causal link between the fault and the injury must be completely broken. Second, there must be a causal link between that new event and the injury. Otherwise, the initial fault is one of the faults that caused the injury, in which case an issue of apportionment of liability may arise (Baudouin, Deslauriers, Moore, at Nos. 1-691 to 1-692; Laval (Ville de) (Service de protection des citoyens, département de police et centre d’appels d’urgence 911) v. Ducharme, 2012 QCCA 2122, [2012] R.J.Q. 2090, at paras.  64-65; Lacombe v. André, 2003 CanLII 47946 (QC CA), [2003] R.J.Q. 720 (C.A.), at paras. 58-60).
[236] In this regard, the seriousness of the new act that is independent from the initial fault is also relevant because [TRANSLATION] “if the second fault is more serious than the first or, in some cases, equal to it, it obliterates the effects of the first and must be held as having alone caused the entire injury”.[footnoteRef:281] [281:  	Lacombe c. André, 2003 CanLII 47946, para. 62 (QCCA), leave to appeal to the SCC refused, July 10, 2003, No. 29739. See also Girard c. Hydro-Québec, 1987 CanLII 284 (QC CA), EYB 1987-57392, paras. 24–26 (C.A.).] 

[237] The Court is of the opinion that not only did the judge correctly direct himself in law, his conclusion on the determination of a novus actus interveniens is, moreover, unimpeachable.
[238] The degree of dangerousness of the crude oil from the Bakken Formation had no impact on how the tragedy unfolded. The fact that the train started to move a little over two hours after Harding had secured it arose quite simply from the loss of pressure in the air brakes combined with the insufficient number of hand brakes that had been set. As expert Callaghan explained:
[TRANSLATION]
The locomotives’ independent air brakes progressively lost pressure until their residual braking force, added to that of the hand brakes, was insufficient to hold back Train MMA002. The train began to run away.[footnoteRef:282] [282:  	Revised expert report of Stephen Callaghan, dated December 11, 2020.] 

[239] The improper classification of the crude oil cargo neither favoured nor facilitated the train’s mad descent toward Lac-Mégantic. The behaviour of Harding, who ignored the most basic safety rules, was a subsequent event, but it was also wholly independent from the classification error for which the appellants would like CP to be held liable. Another way of expressing the same idea would be to say that this subsequent event was unrelated to the initial fault.
[240] Harding did not apply a sufficient number of hand brakes, relying on the air brakes to secure the train, in violation of the rules of which he was fully aware. Even knowing that the lead locomotive had been shut down by the firefighters, Harding did not return to secure the train safely and in compliance with regulations, as he should have done from the outset.
[241] Thus, even if the appellants had been able to demonstrate that CP had committed a fault by not requiring a reclassification from WFS, and moreover, that this fault was causal, Harding’s subsequent faults would have broken this causal connection.
[242] The judge characterized Harding’s faults as a novus actus interveniens not because they were the closest to the catastrophe, but because they were its only logical, direct, and immediate cause, except for the faults committed earlier by MMA. In particular, MMA had neglected to implement control measures aimed at preventing any laxness during crucial manoeuvres such as securing a train for an extended period on a descending grade.
[243] For these reasons, there is no reviewable error in the characterization of Harding’s faults as a novus actus interveniens.
[244] Finally, there remains the question of the risk assessment in connection with the novus actus interveniens. On this issue, the appellants argue that had CP conducted a risk assessment in connection with MMA transporting crude oil, it would not have entrusted MMA with the cargo or MMA would have changed or corrected its practices. This second proposal relies on the premise that once it became aware of MMA’s operational practices, CP would have instructed MMA not to park the train on a descending grade overnight without supervision.
[245] This argument is somewhat surprising. The appellants might as well say that CP should also have reminded MMA that it needed to comply with rule 112 of the Canadian Rail Operating Rules[footnoteRef:283] with respect to the number of hand brakes that must be applied when securing a train. [283:  	TC O 0-114.] 

[246] In any event, the evidence does not suggest that MMA would have implemented such an instruction, quite the opposite. As the Court has already pointed out, the evidence reveals that it is not part of the rail industry’s practices for a carrier like CP to give another carrier like MMA instructions on how to operate its railroad. In all likelihood, CP’s initiative would have been very poorly received by MMA.
[247] Furthermore, the evidence indicates that TC itself did not disapprove of MMA’s practices, which had been in effect for about ten years, according to its president, Grindrod. It is highly doubtful that anything CP could have said or done in its dealings with MMA would have had any effect whatsoever.
[248] But above all, the risk assessment that the appellants would have wished CP to carry out would not have changed Harding’s way of doing things one iota. It was incumbent on the appellants to demonstrate that had CP acted as they suggest, the course of events would have been different. They failed to do so at trial. On appeal, they have not satisfied the Court that the judge erred in his conclusion.[footnoteRef:284] [284:  	See Cormier c. Ville de Montréal, 2023 QCCA 462, paras. 81 and 83.] 

[249] In the end, the faults of Harding and MMA remain the only logical, direct, and immediate cause of the catastrophe. 
[250] Thus, even if it had allowed the grounds of appeal on fault, the Court would have dismissed those on causation, such that its conclusions would have remained the same.
FOR THESE REASONS, THE COURT:
[251] DISMISSES the appeal with legal costs in file 500-09-030362-230;
[252] DISMISSES the appeal with legal costs in file 500-09-030363-238;
[253] DISMISSES the appeal with legal costs in file 500-09-030366-231;
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