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The appellant appeals against a judgment rendered on March 31, 2023, by the Court of Québec, Criminal and Penal Division, District of Abitibi, (Honourable Marie‑Chantal Brassard), in which he was sentenced to 15 months of prison followed by three years of probation.
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	REASONS OF LACHANCE, J.A.

	

	


Jacob Snowball (the “appellant”) appeals against a judgment rendered on March 31, 2023, by the Honourable Marie-Chantal Brassard of the Court of Québec, Criminal and Penal Division, in which he was sentenced to 15 months of prison followed by three years of probation after pleading guilty to one count of sexual assault (s. 271(a) Cr.C.).[footnoteRef:1] [1:  	R. v. Snowball, 2023 QCCQ 1397.] 

He challenges the dismissal of his motion for a stay of proceedings based on unreasonable post-conviction delays[footnoteRef:2] (s. 11(b) of the Canadian Charter of Rights and Freedoms (the “Charter ”)), alleging errors of law in the application of the analytical framework and the characterization of the delays. [2:  	Snowball v. R., 2023 QCCQ 1398 [Judgment on the Motion].] 

He also seeks leave to adduce fresh evidence to support his arguments.
***
The appellant is an Inuk who lives in Kuujjuaq, in Ungava Bay. On the night of October 30, 2020, after heavy consumption of alcohol with a group of friends, he slipped into his former spouse’s bed and sexually assaulted her. He pleaded guilty on August 19, 2021,[footnoteRef:3] and the sentencing submissions were scheduled for February 3, 2022. A pre‑sentence report and a Gladue report were ordered, but only the former was ready on February 3, 2022. Defence counsel drew the judge’s attention to an email exchange with Giovanna Taddeo of the Makivik Corporation (“Makivik”), the organization in charge of preparing Gladue reports in the region. Ms. Taddeo pointed out that the confinement related to the COVID‑19 pandemic in Nunavik was complicating travel arrangements for purposes of preparing the reports. The hearing was therefore postponed until July 22, 2022, but in early summer 2022, Makivik, through Lyne St-Louis, informed the parties that there was a shortage of report writers, such that the Gladue report would not be ready until late summer. [3:  	On August 19, 2021, the appellant pleaded guilty before Richard Meredith, J.C.Q., but was convicted only on February 16, 2023, namely 19 months and 12 days later, by Brassard, J.C.Q., as she is the one who handed down the sentence.] 

At the same time as this information was received, the hearings for the week of July 18, 2022 in Kuujjuaq were cancelled due to a lack of judicial resources. The appellant’s case was postponed until September 13, 2022, at which point the Gladue report was still not ready. The hearing was continued to October 24, 2022, and the report was finally sent to the parties on October 19, 2022.
On October 24, 2022, the hearings in Kuujjuaq began several hours late due to a mechanical problem with the airplane carrying some of the court staff. As the court docket was overloaded, the appellant’s case was postponed until October 27, and then until October 28, 2022. It was at this point that the appellant announced his intention to file a motion alleging that the post-conviction delay was unreasonable. The judge offered the possibility of proceeding the following week and the prosecution agreed, but defence counsel was unavailable due to work commitments. The hearing was therefore postponed until January 27, 2023, to what is referred to as a “high‑volume” week.
The motion for a stay of proceedings (or, alternatively, for a reduction of the sentence) alleging a s. 11(b) Charter breach was filed on December 20, 2022, but there were too many cases on the January 27, 2023 roll to hear it. The hearing was postponed until February 16, 2023 and, on this date, Ms. St-Louis testified for the defence. After hearing the parties’ observations, the judge dismissed the motion. She took the sentencing matter under advisement and, on March 31, 2023, she sentenced the appellant to 15 months of prison, followed by three years of probation.
I. Leave to adduce fresh evidence
The appellant seeks leave to adduce fresh evidence on appeal – namely, statistics regarding the cancellation of Itinerant Court flights to Nunavik for the period from 2020 to 2023, and the Hudson Bay and Ungava Bay court schedules for the same years.
The appellant wishes to demonstrate that, based on the Itinerant Court’s schedule, flight cancellations are part of daily life and therefore not an exceptional circumstance. He draws a connection to the judge’s conclusion that, akin to flight cancellations, the mechanical breakdown on October 24, 2023 was an exceptional circumstance.
The prosecution argues that the fresh evidence is neither relevant nor liable to influence the outcome of the case, essentially because the documents pertain only to flight cancellations and not to delays, such as the situation that occurred on October 24, 2022. Moreover, it submits that this fresh evidence could have been adduced earlier, which the appellant concedes.
The Attorney General of Quebec (“AGQ”) also opposes this request, adding that the fresh evidence does not establish a substantial reduction in the number of hearing days in Kuujjuaq, nor does it indicate that mechanical breakdowns of airplanes are commonplace. Subsidiarily, should the Court grant the appellant’s application to adduce fresh evidence, the AGQ asks that he be permitted to present rebuttal evidence regarding the dates on which the Itinerant Court actually sat in the Ungava Bay region and regarding the reasons for the cancellation of flights to Kuujjuaq for the 2021 to 2023 judicial years.
***
In Palmer, the Supreme Court set out the criteria that circumscribe the discretionary power of an appellate court to admit fresh evidence pursuant to s. 687(1) Cr.C. – namely, the applicant’s due diligence, the relevance of the fresh evidence, the credibility of that evidence, and whether such evidence could reasonably, when taken with the other evidence adduced at trial, be expected to have affected the result.[footnoteRef:4] [4:  	Palmer v. The Queen, [1980] 1 S.C.R. 759, p. 775; R. v. Lévesque, 2000 SCC 47; Rules of the Court of Appeal of Quebec in Criminal Matters, s. 60, para. 1.] 

In Lévesque, the Supreme Court specified that the first criterion “should not be used to deny admission of fresh evidence on appeal if that evidence is compelling and it is in the interests of justice to admit it”.[footnoteRef:5] In other words, due diligence is not a requirement, but a factor to be considered in deciding whether it is in the interests of justice to admit the evidence, taking into account all of the circumstances and the weight attributed to the other factors.[footnoteRef:6] [5:  	R. v. Lévesque, 2000 SCC 47, para. 15.]  [6:  	R. v. Lévesque, 2000 SCC 47, paras. 14‑19. See also R. v. Warsing, [1998] 3 S.C.R. 579, para. 51, 1998 CanLII 775.] 

***
The appellant admits that he was not diligent in filing his request almost two years after the sentencing judgment and more than nine months after receiving a response to his access to information request.
Moreover, neither relevance nor influence on the result have been demonstrated. This evidence in no way calls into question the judge’s premise that the Crown could not reasonably have avoided the airplane’s mechanical failure, such that the event was characterized as an exceptional circumstance.
As for the court calendars for the Ungava Bay region, they are relevant to the issue of docket overload, but this is not an element that could reasonably have influenced the result, given that the judge, who was in a privileged position due to her knowledge of the operation of the Itinerant Court during this period, was aware of the pandemic’s unexpected consequences on the judicial system.[footnoteRef:7] [7:  	Judgment on the Motion, paras. 20, 26 and 38-41. See R. c. Rice, 2018 QCCA 198, para. 35; Aullaluk v. R., 2022 QCCA 1081, paras. 23-25.] 

The appellant argues that the court schedules are important because this Court does not have the same knowledge about the Itinerant Court. The role of a court of appeal, however, is not to systematically admit fresh evidence to perfect its understanding of the context of the case. It must, instead, defer to the trial judge’s findings of fact, and not seek out ways to usurp the latter’s role.
As the Supreme Court noted in Lévesque, “the admission of any evidence on appeal which merely adds certain details to or clarifies the evidence adduced at trial would be contrary to the Palmer criteria and the limited role of appellate courts in respect of sentencing”.[footnoteRef:8] [8:  	R. c. Lévesque, 2000 SCC 47, para. 34 [underlining added].] 

For these reasons, I am of the view that the appellant’s application for leave to adduce fresh evidence must be dismissed.
II. Grounds of appeal
1. Did the judge err in law by applying an inadequate analytical framework to the post-conviction delays?
The appellant argues that the judge erred in law by applying the “flexible and modulated” approach of the ruling in Lévesque Paquette[footnoteRef:9] to the post-conviction delays.[footnoteRef:10] In his opinion, that ruling does not clearly reject the quantitative analytical framework the Ontario Court of Appeal adopted in Charley,[footnoteRef:11] which imposed a five-month ceiling on sentencing proceedings. He urges the adoption of this ceiling in Quebec, as it offers greater predictability than the framework laid out in Lévesque Paquette and, in his view, seems more consistent with the principles set out by the Supreme Court in Jordan.[footnoteRef:12] [9:  	Lévesque Paquette c. R., 2022 QCCA 1047.]  [10:  	Judgment on the Motion, paras. 10-16.]  [11:  	R. v. Charley, 2019 ONCA 726.]  [12:  	R. v. Jordan, 2016 SCC 27.] 

The Crown argues that imposing a ceiling is ill-suited to the different realities of sentencing hearings because some justify longer delays, such as those involving the preparation of a Gladue report[footnoteRef:13] or the designation of the offender as a long‑term offender, as was the case in Lévesque Paquette. [13:  	This five-month ceiling had already been exceeded at the time of the very first adjournment – i.e., between August 19, 2021, the date on which the guilty plea was entered, and February 3, 2022, the initial date scheduled for the sentencing hearing to allow time for the Gladue report to be prepared.] 

The AGQ essentially argues that the appellant’s arguments do not respect the principle of stare decisis given that the ruling in Lévesque Paquette definitively settled the issue by rejecting the application of a uniform five-month ceiling to post-conviction delays. Moreover, the appellant’s application requesting a five-judge panel to hear the appeal was denied by the Chief Justice.[footnoteRef:14] [14:  	Snowball c. R., 2025 QCCA 500.] 

***
The applicable standard of review on an appeal ruling on an application alleging unreasonable delay within the meaning of s. 11(b) of the Charter is the same, whether the period in question is pre-conviction or post-conviction.[footnoteRef:15] The analytical framework and the attribution of delays for purposes of applying this framework are questions of law, while the factual findings underlying them are reviewable on a standard of palpable and overriding error.[footnoteRef:16] [15:  	Demers c. R., 2018 QCCA 617, para. 42.]  [16:  	R. c. Rice, 2018 QCCA 198, paras. 32-35, 136 and 150. See also R. v. Mengistu, 2024 ONCA 575, para. 14.] 

***
Section 11(b) of the Charter protects the accused’s interests and society’s interests in efficient and timely justice[footnoteRef:17] and it applies to the criminal process as a whole, including the sentencing phase, as the Supreme Court confirmed in MacDougall.[footnoteRef:18] The Supreme Court, however, has not yet ruled on the applicable analytical framework once a conviction has been handed down.[footnoteRef:19] [17:  	R. v. MacDougall, [1998] 3 S.C.R. 45, para. 29; R. v. Godin, 2009 SCC 26, para. 30.]  [18:  	R. v. MacDougall, [1998] 3 S.C.R. 45, paras. 9-18. See also R. v. J.F., 2022 SCC 17, para. 60; Carter v. The Queen, [1986] 1 S.C.R. 981, p. 985 (the protection conferred by s. 11(b) starts to run as of the moment the accused is charged).]  [19:  	R. v. Jordan, 2016 SCC 27, para. 49, footnote 2: “The issue of delay in sentencing, however, is not before us, and we make no comment about how this ceiling should apply to s. 11(b) applications brought after a conviction is entered, or whether additional time should be added to the ceiling in such cases.” See also R. v. Yusuf, 2021 SCC 2.] 

In the 2016 decision in Jordan, the Supreme Court introduced ceilings beyond which the delay between the laying of charges and the end of the trial is presumed unreasonable.[footnoteRef:20] This new framework applies to the time period included between the indictment and the end of the evidence and argument.[footnoteRef:21] It replaces the framework established in Morin, which had previously governed the application of s. 11(b) and had been tailored in MacDougall to apply to the sentencing phase. [20:  	R. v. Jordan, 2016 SCC 27, para. 105. See also R. v. Cody, 2017 SCC 31, paras. 20-25.]  [21:  	R. v. K.G.K., 2020 SCC 7, paras. 33 and 50. See also Lévesque Paquette c. R., 2022 QCCA 1047, para. 55; Demers c. R., 2018 QCCA 617, paras. 41 and 45; R. c. Rice, 2018 QCCA 198, paras. 41-42. ] 

The judge’s flexible approach in the case at bar differs from the Morin/MacDougall[footnoteRef:22] framework in that it replaces the micro‑counting process with a global assessment.[footnoteRef:23] Nonetheless, it is still mindful of the concerns raised in Jordan – including the need to be proactive so as to address sources of delay and the shared responsibility of all justice system participants in reducing inefficiencies – but without resorting to presumptions.[footnoteRef:24] The characterization of the various delays, such as exceptional events and defence waivers of delays (explicit and implicit), remains relevant.[footnoteRef:25] [22:  	Lévesque Paquette c. R., 2022 QCCA 1047, paras. 63-64; R. v. MacDougall, [1998] 3 S.C.R. 45, para. 40, referring to R. v. Askov, [1990] 2 S.C.R. 1199, pp. 1231 and 1232, and to R. v. Morin, [1992] 1 S.C.R. 771, pp. 787 and 788.]  [23:  	R. v. Jordan, 2016 SCC 27, paras. 91 and 111. See also R. v. K.G.K., 2020 SCC 7, para. 37; R. c. Rice, 2018 QCCA 198, paras. 30 and 66-67.]  [24:  	Lévesque Paquette c. R., 2022 QCCA 1047, para. 57. See also R. v. Cody, 2017 SCC 31, paras. 36‑37; R. v. Jordan, 2016 SCC 27, paras. 35, 114 and 137; R. c. Giroux, 2025 QCCA 848, paras. 103-108 and 115.]  [25:  	Lévesque Paquette c. R., 2022 QCCA 1047, paras. 80-92.] 

Such an approach was favoured in K.G.K., where the Supreme Court defined a flexible test with respect to the judge’s verdict deliberation time. It consists in asking “whether the deliberation time took markedly longer than it reasonably should have in all of the circumstances”.[footnoteRef:26] [26:  	R. v. K.G.K., 2020 SCC 7, para. 54.] 

What matters is striking a balance between the need to target and correct systemic failures that jeopardize the right to be tried within a reasonable time, while recognizing the practical constraints on the criminal justice system.[footnoteRef:27] [27:  	R. v. Jordan, 2016 SCC 27, paras. 41, 117 and 140-141 (majority), and 150 and 167 (Cromwell, J., concurring: “we do not live in a ‘Utopia’”); R. v. K.G.K., 2020 SCC 7, paras. 61-62; R. v. MacDougall, [1998] 3 S.C.R. 45, paras. 53-56. ] 

The Supreme Court has also pointed out that the notion of presumptive ceilings is not applicable to all sources of delay. This type of approach was developed to provide “a specific solution designed to address a specific problem: the culture of complacency towards excessive delay associated with ‘bringing those charged with criminal offences to trial’”.[footnoteRef:28] More flexible criteria may be better suited to the specific characteristics of the other stages of the criminal process.[footnoteRef:29] [28: 	R. v. K.G.K., 2020 SCC 7, para. 34 [underlining added]. See also R. v. Jordan, 2016 SCC 27, para. 49, footnote 2 (drawing a distinction regarding the sentencing process).]  [29:  	R. v. K.G.K., 2020 SCC 7, para. 54; R. v. Haniffa, 2021 ONCA 326, para. 36, confirmed in R. v. Haniffa, 2022 SCC 46.] 

That is what this Court decided in Demers, Deblois and Lévesque Paquette. It refused to impose ceilings beyond which a delay is presumed unreasonable for the post‑conviction period,[footnoteRef:30] adopting a more flexible test that takes into consideration the different context of the sentencing process. For its part, the Ontario Court of Appeal, in its 2019 ruling in Charley, introduced a presumption that a delay of more than five months is unreasonable. Beyond this ceiling, the onus is on the prosecution to justify the delay.[footnoteRef:31] [30:  	Lévesque Paquette c. R., 2022 QCCA 1047, para. 61; Deblois c. R., 2021 QCCA 1093, para. 134; Demers c. R., 2018 QCCA 617, para. 42.]  [31:  	R. v. Charley, 2019 ONCA 726, para. 3. ] 

Contrary to the appellant’s contention, nothing in Lévesque Paquette suggests that the proposed approach is limited to procedures set out in Part XXIV of the Criminal Code. Bich, J.A., writing for the Court, expressly referred to the [TRANSLATION] “sentencing process” generally.[footnoteRef:32] The same is true of Deblois,[footnoteRef:33] in which the analysis addressed the complexity of the issue of mandatory minimum sentences. It would be ill‑advised to follow the appellant’s proposed restrictive interpretation of these rulings, which would also have the effect of endlessly creating new subcategories of cases subject to different criteria. [32:  	Lévesque Paquette c. R., 2022 QCCA 1047, para. 61, citing Demers c. R., 2018 QCCA 617, para. 42.]  [33:  	Deblois c. R., 2021 QCCA 1093, para. 135.] 

In short, the appellant has offered no valid reason to depart from the “flexible and modulated” approach previously adopted by the Court, which consist in asking [TRANSLATION] “whether the sentencing process [...] has been unduly protracted, leaving aside the question of ceilings”.[footnoteRef:34] [34:  	Lévesque Paquette c. R., 2022 QCCA 1047, paras. 61, 71; Demers c. R., 2018 QCCA 617, para. 42, cited in Deblois c. R., 2021 QCCA 1093, para. 134.] 

I am therefore of the opinion that this first ground of appeal should be dismissed, as the judge did not err in law by applying a “flexible and modulated” framework to the post‑conviction delays rather than a ceiling beyond which the delay is presumptively unreasonable.
2. Did the judge err in law in characterizing the delays?
The appellant challenges the characterization of certain delays or the weight the judge attributed to them. He calculates a delay of just over 19 months between his guilty plea (August 19, 2021) and sentencing (March 31, 2023). The deliberation on the sentence (from February 16 to March 31, 2023), however, must be excluded,[footnoteRef:35] which reduces the delay to close to 18 months. [35:  	Within the scope of a s. 11(b) application at the sentencing stage, a judge’s deliberation time must be excluded: Lévesque Paquette c. R., 2022 QCCA 1047, paras. 67-69, referring to R. c. K.G.K., 2020 SCC 7; Chemama v. R., 2024 QCCA 405, para. 352.] 

The respondent is of the opinion that the judge did not err in considering that the causes of the delays related to the pandemic, to the preparation of the Gladue report and to the mechanical breakdown of the airplane were beyond the state’s control.[footnoteRef:36] [36:  	Judgment on the Motion, para. 44.] 

***
The “flexible and modulated” approach to be applied to post‑conviction delays does not obviate the need to characterize the delays. Moreover, the analysis is ultimately governed by the principle of diligence.[footnoteRef:37] [37:  	Lévesque Paquette c. R., 2022 QCCA 1047, para. 65.] 

It is therefore appropriate to focus first on the disputed characterizations and then examine whether or not the appellant acted diligently. This global examination will determine whether the judge erred in dismissing the motion alleging unreasonable post‑conviction delay.
***
The appellant criticizes the judge for placing too much emphasis on the effects of the pandemic to justify the accumulation of delays in the preparation of Gladue reports, claiming that there was insufficient evidence in this regard.
He does not question the judge’s conclusion that pandemic‑related sanitary measures were in effect in Nunavik intermittently from 2020 to 2022 and that they hampered the work of the Gladue report writers. He also agrees that the pandemic constitutes an exceptional circumstance within the meaning of the ruling in Jordan.[footnoteRef:38] In his opinion, however, the pandemic could not excuse the shortage of report writers. [38:  	Judgment on the Motion, paras. 21-22, citing R. v. Jordan, 2016 SCC 27, para. 69.] 

The respondent retorts that the state could not have anticipated the pandemic and its repercussions.
I realize that the difficulties caused by the pandemic exacerbated the delays for the preparation of Gladue reports in Nunavik. The state, however, must take proactive measures to avoid extending the repercussions of an unforeseeable circumstance over time, failing which it may become inappropriate to subtract the delays caused by that circumstance.[footnoteRef:39] [39:  	R. c. Giroux, 2025 QCCA 848, para. 49, referring to R. v. Jordan, 2016 SCC 27, para. 75; R. c. Rice, 2018 QCCA 198, paras. 84-85.] 

In the case at bar, the preparation of the Gladue report was entrusted to Makivik on August 19, 2021, and the report was sent to the parties 14 months later, on October 19, 2022.
Ms. St-Louis, however, had been complaining since 2019 about the lack of Gladue report writers.[footnoteRef:40] When testifying, she mentioned that employee retention and recruitment at Makivik had been persistent problems for about three to four years, well before the pandemic.[footnoteRef:41] [40:  	Appendix IV: Lyne St-Louis email, A.M., vol. 1, p. 140.]  [41:  	Testimony of Lyne St-Louis, Transcript of the February 16, 2023 hearing, pp. 8, 24 and 28-30, in A.M., vol. 2, pp. 312, 328 and 332-34.] 

In spite of this, Makivik stuck to its method for producing Gladue reports, favouring having report writers travel to gather information, given the nature of the cases (sexual matters), notwithstanding that videoconferencing technologies had long been used by other organizations in charge of preparing Gladue reports.[footnoteRef:42] [42:  	Testimony of Lyne St-Louis, Transcript of the February 16, 2023 hearing, pp. 29-30, in A.M., vol. 2, pp. 332-34.] 

The judge and the parties also did not consider the possibility of asking Makivik to proceed by videoconference, even though they were aware of the restrictions on travel to Nunavik in December 2021 and January 2022.[footnoteRef:43] Nor was this option contemplated when the report writer developed symptoms of COVID‑19 that prevented her from flying,[footnoteRef:44] or when hotel rooms were unavailable or there were staff shortages at Makivik. [43:  	Submissions, Transcript of the February 3, 2022 hearing, pp. 2-3, in A.M., vol. 2, pp. 258-59; Judgment on the Motion, para. 19.]  [44:  	Testimony of Lyne St-Louis, Transcript of the February 16, 2023 hearing, p. 22, in A.M., vol. 2, p. 326: “So she was going to leave in August, and then she... we had booked a room and everything. And then she came up with symptoms of... which was similar to COVID. So we had to wait till she got tested, and then... then after that... and she eventually got kind of a flu or something. So... but she couldn’t travel because of that.”] 

It is clear that all those involved failed to act proactively in order to adjust to the repercussions of the pandemic, and this was compounded by the report writer’s illness, the lack of hotel rooms in Nunavik and the general staff shortages at Makivik. These events could, at least in part, have been reasonably avoided, and their characterization by the judge is therefore problematic. They should not have been analyzed in silos so as to sidestep the acknowledgement of a real “culture of complacency” problem in the appellant’s sentencing process.[footnoteRef:45] [45:  	Lévesque Paquette c. R., 2022 QCCA 1047, para. 57, citing R. v. Jordan, 2016 SCC 27, para. 41. See also R. c. Giroux, 2025 QCCA 848, para. 50.] 

In this sense, an exceptional circumstance such as the pandemic can take on a systemic dimension if no one adopts significant measures to remedy it.[footnoteRef:46] This was the case here, as by the time Makivik received the request to prepare a Gladue report in the appellant’s file in August 2021, the pandemic and associated health measures had been a reality in Nunavik for almost a year and a half. [46:  	R. v. Varennes, 2025 SCC 22, para. 96; R v. Vassell, 2016 SCC 26, para. 10; R. v. Jordan, 2016 SCC 27, para. 75; R. c. Giroux, 2025 QCCA 848, para. 49, referring to R. c. Rice, 2018 QCCA 198, paras. 84-85; R. v. R.B.-C., 2024 ONCA 930, para. 74.] 

Despite this, none of the justice system participants expressed any real concerns during the numerous adjournments in the case. They adopted a wait‑and‑see attitude rather than explore possible adjustments or alternative solutions, and this lack of proactivity also involved the defence, as the judge noted. I do not, however, agree with her allusion to the fact that the appellant could have proceeded without the Gladue report and could have relied, instead, on other documentary evidence or on testimonial evidence.[footnoteRef:47] [47:  	Judgment on the Motion, paras. 47-49, referring to Aullaluk v. R., 2022 QCCA 1081, paras. 34 and 40.] 

In the present case – contrary to Aullaluk, to which the judge referred – a Gladue report had already been ordered by one of the judge’s colleagues, who had considered that a written report was the appropriate tool to give effect to s. 718.2(e) Cr.C.
I am also of the view that she erred in reproaching the defence for not being able to change its schedule on one week’s notice in October 2022, following a postponement caused by a mechanical breakdown of the airplane and then by the Itinerant Court’s overloaded docket.[footnoteRef:48] [48:  	Judgment on the Motion, paras. 35-38.] 

Although a delay resulting from defence counsel’s unavailability can be attributed to the defence,[footnoteRef:49] [TRANSLATION] “in no case should counsel be strictly limited from engaging in other matters that reduce their availability”.[footnoteRef:50] This is all the more so given that the proposed date gave only one week’s notice of the Itinerant Court’s circuit. The judge’s criticism was unfounded. Like the appellant, I am of the view that the infrequent sittings of the Itinerant Court and the overcrowding of the docket at the Kuujjuaq point of service also played a role in the delays. [49:  	R. v. Jordan, 2016 SCC 27, para. 64.]  [50:  	R. c. Rice, 2018 QCCA 198, para. 75.] 

For these reasons, the judge could not characterize the entire 14‑month period related to the preparation of the Gladue report as an exceptional circumstance, even if such circumstances did arise during this period.
Nevertheless, it is important not to lose sight of the forest for the trees by isolating the various causes of delay from one another.[footnoteRef:51] A “flexible and modulated” approach requires a general and contextual view that keeps in mind the requirements of the diligence principle.[footnoteRef:52] In Giroux, in reasons written by Vauclair, J.A., the Court noted that lack of diligence [TRANSLATION] “may be evidence of a marked indifference to delays”.[footnoteRef:53] [51:  	R. v. Vassell, 2016 SCC 26, para. 3, referring to R. v. Godin, 2009 SCC 26, para. 18, cited in R. c. Huard, 2016 QCCA 1701. To the same effect, see R. v. Jordan, 2016 SCC 27, para. 111.]  [52:  	Lévesque Paquette c. R., 2022 QCCA 1047, para. 63. See also Chemama v. R., 2024 QCCA 405, para. 351.]  [53:  	R. c. Giroux, 2025 QCCA 848, para. 101, see also paras. 85, 102 and 113: [TRANSLATION] “In the present case, the Crown is right to say that the respondent acted illegitimately by waiting some 13 months before presenting the application that raised the issue of delays, thereby undermining any possibility of responding thereto.”] 

In the case at bar, the appellant waited almost 14 months before raising the issue of the constitutionality of the delays in the handling of his case, and he waited a further two months before filing his motion.
More specifically, when he pleaded guilty on August 19, 2021, he acquiesced to the postponement of the sentencing hearing until February 3, 2022.[footnoteRef:54] On that date, the matter was postponed to July 22, 2022, because only the pre-sentence report was ready and Makivik was behind in preparing Gladue reports. At that time, the appellant raised no concerns about delays,[footnoteRef:55] and the same was true when the entire July 18, 2022 hearing week in Kuujjuaq was cancelled due to a lack of judicial resources and the case was continued to September 13, 2022.[footnoteRef:56] [54:  	Submissions, Transcript of the August 19, 2021 hearing, A.M., vol. 2, p. 248ff.]  [55:  	Submissions, Transcript of the February 3, 2022 hearing, p. 3, in A.M., vol. 2, p. 259.]  [56:  	Submissions, Transcript of the July 13, 2022 hearing, p. 2, in A.M., vol. 2, p. 263. See Judgment on the Motion, paras. 39‑43: With regard to the cancellation of the Itinerant Court’s hearing week, the judge considered that it was not necessary to rule definitively on the characterization of this delay, since it had little impact on the calculation.] 

The Gladue report was not ready on September 13, 2022, and the hearing was postponed once more until October 24, 2022, again with the consent of the defence.[footnoteRef:57] On the latter date, the hearings in Kuujjuaq began several hours late due to a mechanical problem with an airplane, and it was at this point that the defence announced, for the first time, its intention to file an application for a stay of proceedings for breach of the appellant’s right to be tried within a reasonable time, following through on that intention two months later. [57:  	Submissions, Transcript of the August 19, 2021 hearing, p. 2, in A.M., vol. 2, p. 269.] 

Although the defence’s conduct does not necessarily constitute a waiver of this constitutional right,[footnoteRef:58] it remains relevant for determining the unreasonableness of the delays, notwithstanding that [TRANSLATION] “the Crown always shares, with the defence, the responsibility for raising an issue concerning delay”.[footnoteRef:59] This principle has mainly been applied in the context of Jordan motions relating to pre‑conviction delays, but I consider it just as essential in the context of sentencing. [58:  	Pinard c. R., 2025 QCCA 245, para. 62.]  [59:  	R. c. Giroux, 2025 QCCA 848, paras. 101-107. See also Lévesque Paquette c. R., 2022 QCCA 1047, para. 70, referring to R. v. J.F., 2022 SCC 17, paras. 49 and 52.] 

In the present case, I am of the view that the defence’s lack of diligence, at least until October 24, 2022, combined with the exceptional events that caused at least part of the delay, precluded the appellant’s motion. The consequence of his failure to express any concern in this regard is that he did not give the judicial system the opportunity to react, for example, by modifying the parameters for preparing or presenting the Gladue report or by giving priority to the hearing of his case.
I would point out that s. 720 Cr.C. explicitly states that a court must, as soon as practicable after an offender has been found guilty, conduct proceedings to determine the appropriate sentence to be imposed, but it also set outs the circumstances under which the judge can delay sentencing, notably with the consent of the parties.
In some cases, a defendant may suffer due to extended delays while awaiting sentencing, and diligence in raising the length of those delays is a strong indicator thereof, but that is not the case with the appellant.
There are a variety of reasons why defendants at large, such as the appellant, might wish to postpone sentencing. They may want to enhance their profile (work, education, or substance abuse treatment are all examples) in order to mitigate the principles of deterrence and denunciation in favour of rehabilitation. This is particularly true when they know that the prosecution will seek a custodial sentence. When defendants are in preventive custody, they may wish to benefit from an enhanced credit for the time spent in detention.[footnoteRef:60] [60:  	Section 719 Cr.C..; R. v. Safarzadeh-Markhali, 2016 SCC 14, para. 8; R. v. Summers, 2014 SCC 26, para. 79.] 

In such cases, “the defence may not benefit from its own inaction or lateness in taking action”.[footnoteRef:61] This is why, despite a total delay of almost 18 months between the guilty plea and the beginning of the deliberation leading to the handing down of a sentence, and despite certain errors in the characterization of the delays, I am of the opinion that the judge did not err in concluding that no unreasonable post‑conviction delay had been shown. [61:  	R. c. Giroux, 2025 QCCA 848, para. 100, referring to R. v. J.F., 2022 SCC 17, paras. 33 and 52; R. v. Cody, 2017 SCC 31, para. 33; R. c. Rivera, 2024 QCCA 1281, para. 48.] 

[bookmark: _Hlk213158508]Indeed, under a “flexible and modulated” approach, courts must take into account the inherent delays in the preparation of pre‑sentence and Gladue reports, as well as the limited resources allocated to the judicial system and to court administration[footnoteRef:62] – and the Itinerant Court is no exception. Nonetheless, the state cannot simply rely on the status quo regarding resource allocation in order to explain why a given delay is reasonable. Certain regions of the country may require greater investments to protect the right referred to in s. 11(b). [62:  	R. v. K.G.K., 2020 SCC 7, paras. 61-62.] 

That said, the present case reveals that a portion of the delays is attributable to travel restrictions in Nunavik resulting from the pandemic and to the delay caused by the mechanical breakdown of an airplane, which constitute exceptional circumstances. In addition, I note the lack of diligence on the part of the appellant, who raised the problem of post‑conviction delay for the first time on October 28, 2022 – i.e., after 14 months of waiting[footnoteRef:63] – and gave no explanation in that regard. [63:  	The sentencing hearing was subsequently postponed from October 28, 2022 until January 27, 2023. The docket was overloaded and the sentencing submissions were made on February 16, 2023. The judge dismissed the motion for unreasonable delay and took the sentencing matter under advisement, handing down the sentence on March 31, 2023.] 

For these reasons, I would dismiss the application for leave to adduce fresh evidence, declare that the AGQ’s application to adduce fresh evidence (as a rebuttal to the appellant) is moot, and dismiss the appeal.
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