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[bookmark: _Hlk194322591]WARNING: Disclosure and circulation prohibited: The Code of Civil Procedure (“C.C.P.”) provides that, except as authorized by the court, no person shall disclose or circulate any information that would allow a party or a child whose interests are at stake in a proceeding in a family matter to be identified (art. 16 C.C.P.).
[1] The appellant, who is the mother of a seven-year-old child, appeals against a judgment rendered on October 18, 2024, by the Honourable Catherine Piché of the Superior Court, District of Montreal, which granted the application of the respondent, the father, and ordered the return of the child forthwith to Mexico.[footnoteRef:1] [1:  	Droit de la famille — 241770, 2024 QCCS 4322 [judgment under appeal].] 

[2] The evidence regarding the history of the parties’ relationship is contradictory. The appellant testified that the relationship was marked by violence, harassment, confinement and instances of sexual assault. She claims that the respondent forced her to have an abortion during a first pregnancy. The respondent, whose account is corroborated by his mother and sister, testified that the relationship was peaceful and healthy.
[3] After they separated, they continued to have occasional intimate encounters, which ended in 2017. The appellant discovered that she was pregnant, but did not inform the respondent until several months after the child’s birth. 
[4] From that point forward, the respondent fulfilled his financial obligations and saw the child on a regular basis with the consent of the appellant, who had sole custody. The situation became more complicated when the respondent initiated legal proceedings to rectify the act of birth, on which he had not been listed as the father, and to establish terms of custody. 
[5] The act of birth was amended to include the respondent and, on March 22, 2022, the Mexican court confirmed, on an interim basis, the agreement reached between the parties whereby the respondent would be entitled to exercise access rights every other Sunday, between 10 a.m. and 7 p.m. 
[6] The first six accesses appeared to go smoothly.
[7] In June 2022, the respondent, who was living a two‑hour drive from the appellant’s home, was unable to bring the child back at the agreed upon time because his car had broken down. The appellant reacted vehemently and asked the police to intervene. Following this incident, she refused to allow the father to exercise his access rights. She considered that the child had been the victim of an attempted abduction and claimed that she had been sexually abused during that night at her father’s house. He denied all of these allegations and asserted that the child had spent the night with her aunt, which the aunt confirmed.
[8] On July 26, 2022, without notifying the respondent, the appellant left Mexico with the child and her mother and arrived in Canada, where she applied for asylum upon arrival. No decision has yet been rendered on the asylum application. The appellant established herself in City A, where she found a job as a daycare teacher. 
[9] In September 2022, upon realizing that the child had disappeared, the respondent took steps to locate her[footnoteRef:2] and to secure her return to Mexico. For various reasons, it was not until 20 months after the child’s departure — namely, in March 2024 — that he initiated proceedings to that effect in Quebec. The hearing was held from October 7 to 9, 2024, more than two years after the child’s departure.  [2:  	It was not until a year later that he managed to locate the mother and child.] 

[10] The Act respecting the civil aspects of international and interprovincial child abduction (the “Act”),[footnoteRef:3] which subscribes to the principles set forth in the Hague Convention of 25 October 1980,[footnoteRef:4] of which Mexico is also a signatory (the “Convention”), governs the respondent’s application and is the relevant legal framework. [3:  	Act respecting the civil aspects of international and interprovincial child abduction, CQLR, c. A‑23.01 [hereinafter the “Act”].]  [4:  	Convention on the Civil Aspects of International Child Abduction, October 25, 1980, 1983/35 Can. T.S., ratified by Canada on June 2, 1983.] 

[11] The appellant challenged the application for the child’s return. She invoked the limited exception of settlement in a new environment provided for in the second paragraph of s. 20 of the Act:
	20. Where a child who is in Québec has been wrongfully removed or retained and where, at the time of commencement of the proceedings before the Superior Court, a period of less than one year has elapsed from the date of the removal or retention, the Superior Court shall order the return of the child forthwith.

The Superior Court, even where the proceedings have been commenced after the expiration of the period of one year, shall also order the return of the child, unless it is demonstrated that the child is now settled in his or her new environment.
[Underlining added]
	20. Lorsqu’un enfant qui se trouve au Québec a été déplacé ou retenu illicitement et qu’une période de moins d’un an s’est écoulée à partir du déplacement ou du non-retour au moment de l’introduction de la demande devant la Cour supérieure, celle-ci ordonne son retour immédiat.

Même si la demande est introduite après l’expiration de cette période, la Cour supérieure ordonne également le retour de l’enfant, à moins qu’il ne soit établi que ce dernier s’est intégré dans son nouveau milieu.

[Soulignement ajouté]


[12] In order to avail herself of this exception the appellant therefore had to show that the child had settled in her environment. 
[13] At trial, she also argued that the child should not be returned in order to protect her against “physical or psychological” harm and avoid placing her in an intolerable situation[footnoteRef:5] due to the political situation in Mexico and the respondent’s violent conduct. She did not reiterate this ground before the Court. [5:  	The grave risk exception is provided for in s. 21 para. 2 of the Act. ] 

***
[14] The trial judge did not find the appellant to be credible when she testified about the violence she and the child had allegedly been exposed to.[footnoteRef:6] Indeed, the Court notes that, in so finding, the trial judge used particularly strong terms. She stated that the appellant’s testimony [TRANSLATION] “reveals a certain paranoia or, at the very least, a delusion of persecution”[footnoteRef:7] even though no evidence to that effect had been presented. That being so, she dismissed the argument that the child would face a grave risk of harm if she were returned. This conclusion is not challenged on appeal. [6:  	Judgment under appeal, para. 10.]  [7:  	Ibid.] 

[15] The judge then concluded that there was no evidence that the child had settled in her environment. After having analyzed the evidence, she found that there was a lack [TRANSLATION] “of genuine ties of settlement in Quebec and in Quebec and Canadian culture”.[footnoteRef:8] She pointed to the absence of elements that would support the conclusion that the child had [TRANSLATION] “truly adopted […] local norms, values, traditions”,[footnoteRef:9] thereby imposing a burden on the appellant to establish a [TRANSLATION] “shift in identity or a deep sense of connection or identification with Quebec or Canadian culture”[footnoteRef:10] on the part of the child. [8:  	Judgment under appeal, para. 65.]  [9:  	Judgment under appeal, para. 67.]  [10:  	Judgment under appeal, para. 66.] 

[16] The appellant is correct in considering that the judged erred in requiring evidence of [TRANSLATION] “particularly significant settlement in Quebec society and culture”.[footnoteRef:11] [11:  	Id., para. 65.] 

[17] The settlement in the environment exception makes it possible to rebut the presumption that it is in the child’s interests to return to his or her country of habitual residence. The aim is to avoid once again uprooting a child who, after a year, has built a life in the new country. 
[bookmark: _Ref197952193][bookmark: _Ref198034646]The notion of settlement requires more than mere adjustment. It must be considered from the child’s perspective in order to assess evidence of the child’s settlement in the new environment not only from a physical standpoint, but from an emotional one as well.[footnoteRef:12] The latter element is important, as merely considering the child’s activities could overlook emotional deprivation or difficulties experienced by the child.[footnoteRef:13] The emotional component looks specifically at the child’s security and stability,[footnoteRef:14] which requires that the judge examine “the child’s future prospects as well as his or her current circumstances”.[footnoteRef:15] [12:  	Droit de la famille — 182267, 2018 QCCA 1791, para. 7.]  [13:  	Droit de la famille — 1763, J.E. 93-1425, 1993 CanLII 4039 (QC CA), pp. 14-15, appeal dismissed in W.(V.) v. S.(D.), 1996 CanLII 192 (SCC), [1996] 2 S.C.R. 108.]  [14:  	Kubera v. Kubera, 2010 BCCA 118, para. 44.]  [15:  	A. v. M., 2002 NSCA 127, para. 82, cited in Kubera v. Kubera, 2010 BCCA 118, para. 44.] 

The concept of settlement must not be interpreted beyond its ordinary meaning. Settlement [TRANSLATION] “must be sufficient, but need not necessarily be complete, and must be functional rather than perfect, from a human standpoint, including linguistic, educational, cultural and social aspects, considered overall”.[footnoteRef:16] [16:  	Droit de la famille — 18961, 2018 QCCS 1869, para. 65 [underlining added].] 

In making their assessments, judges must consider the child’s age, the time elapsed since the child’s arrival in the new country and the child’s stability since moving there, the child’s attendance in school or daycare, the friendships the child has developed, the existence of family ties, the child’s participation in the community and in extracurricular activities, and the situation of the abducting parent. Immigration status will generally be relevant, but not decisive.[footnoteRef:17] In cases involving a young child, the assessment will be more difficult.[footnoteRef:18] [17:  	Droit de la famille — 182267, supra, note 12, para. 8; Bačić v. Ivakić, 2017 SKCA 23, para. 75; Hernandez v. Erazo, No. SA-22-CV-01069-XR, 2022 WL 12039669, p. 3; 2023 WL 2775165.]  [18:  	Nowlan v. Nowlan, 2019 ONSC 4754, para. 48.] 

In exercising their discretion to order a child’s return when more than one year has elapsed since the abduction, judges must also consider the fundamental principles of the Act and the Convention: (1) deterrence; (2) the child’s prompt return to his or her country of habitual residence prior to the removal; and (3) restoration of the status quo. That said, deterrence, however important, must not overshadow the interests of the child whose return is sought.[footnoteRef:19] [19:  	Kubera v. Kubera, supra, note 14, para. 66.] 

In this regard, it is worth noting that a decision ruling on a child’s return in no way adjudicates on the child’s custody or on the interests of the child within the meaning of art. 33 of the Civil Code of Québec. Rather, the purpose is to determine in which jurisdiction custody and access rights will be decided.[footnoteRef:20] [20:  	Office of the Children’s Lawyer v. Balev, 2018 SCC 16, para. 24.] 

[18] The trial judge correctly stated the applicable principles, but applied them too narrowly, virtually requiring evidence of social assimilation in order to arrive at a finding of settlement. 
[19] She did indeed discuss the child’s settlement in her educational environment, noting that her teachers had recommended that she remain an extra year in her transition class, notably due to some difficulties expressing herself in French. The evidence, however, showed that the child had similar problems in English and in Spanish. She was receiving remedial education and orthotherapy support. She had developed friendships at school. She spoke English or French with her friends. She was taking swimming lessons. The child’s uncles were living in Quebec. She was living with her mother and maternal grandmother. Her mother was working full-time in a childcare centre and spoke both French and English. 
[20] The judge noted that the child [TRANSLATION] “appears to be doing well in City A”,[footnoteRef:21] that she is generally developing well, that she leads a peaceful life with her mother and grandmother[footnoteRef:22] and that [TRANSLATION] “[t]here is no reason to doubt that she feels stable and secure there and that she enjoys her new life in Quebec”.[footnoteRef:23] At first glance, in light of the child’s age, it appears to have been demonstrated that the child had settled in both physically and emotionally.  [21:  	Transcript of the reasons rendered orally on October 18, 2024, p. 8, l. 12.]  [22:  	Transcript of the reasons rendered orally on October 18, 2024, pp. 8-9.]  [23:  	Judgment under appeal, para. 64.] 

[21] This, however, did not satisfy the judge. She required more. She wrote:
[TRANSLATION]
[62]	One wonders what a family who has just arrived in Quebec and in Canada would do to get used to their new environment and make their transition and settlement in this new life easier. It is fundamental that the abducting parent obtain employment and learn the official language and expose the child to that language. But settling in this new environment requires more. There must be evidence that the child has put down roots in the new environment and is showing ease, facility, comfort and pleasure in finding new bearings, establishing new habits and routines. From a social standpoint, the child must be shown to have forged new meaningful friendships.
[63]	Some of the elements that could have pointed to a seven-year-old child having settled in Quebec include proficiency in French, and eventually in English, evidence of a particular fondness for snow or the four seasons, sharing in Quebec culinary traditions, evidence of family travel to discover Quebec and/or Canadian landscapes, regions or towns and villages, or evidence of particular involvement in the new community. Here, these settlement ties are either absent or are only just beginning to take shape, but in a very tenuous manner.
[22] That being so, the judge noted that there was no evidence of particular interest on the part of the child, her mother or her grandmother for [TRANSLATION] “Quebec or Canadian musical, culinary, artistic or sports culture”,[footnoteRef:24] that there was no [TRANSLATION] “shift in identity [n]or a deep sense of connection or identification with Quebec or Canadian culture”[footnoteRef:25] and that the child participated in activities that are [TRANSLATION] “general and are neither specific to nor typical of the Quebec lifestyle”.[footnoteRef:26] It is on this basis that she rejected the settlement in the environment exception, concluding that the child [TRANSLATION] “has therefore not adopted the local norms, values and traditions and has not yet settled in Quebec or Canada”.[footnoteRef:27] [24:  	Judgment under appeal, para. 65.]  [25:  	Judgment under appeal, para. 66.]  [26:  	Judgment under appeal, para. 61.]  [27:  	Judgment under appeal, para. 67.] 

[23] The judge thus broadened the definition of settlement to include a stereotypical view of Quebec culture which, moreover, fails to consider the child’s particular interests, the reality faced by newcomers, and the financial circumstances of the asylum‑seeking parent. By so doing, the judge committed a reviewable error warranting the Court’s reassessment of the evidence within the appropriate framework. 
[24] In this regard, the Court is of the view that the evidence is sufficient to conclude that the child had settled in.
[25] At the time of the hearing in first instance, she had been living in Quebec for more than two years. She was leading the life of a seven-year-old girl: she attended school, had friends and took part in extracurricular activities. She was surrounded by family, including her mother, with whom she had always lived. The evidence showed that she had found stability and security in this new environment. 
[26] Moreover, the respondent acknowledged the importance of the bond that had existed between the child and her mother since the child’s birth. He stated that the proceedings instituted in Mexico had not sought to obtain shared custody of the child, but solely to establish his access rights. 
[27] In the present case, the child’s removal by the mother, using the original birth certificate that does not indicate the father’s name in order to obtain a passport for the child and leave the country, is certainly reprehensible. That said, the fact remains that the child has settled in her new environment and that, in the circumstances of the case at bar, the purposes of the Act are insufficient to warrant uprooting the child once again. The Court is therefore of the opinion that there is no reason to order the child’s return to Mexico so that the Mexican courts can rule on the respondent’s applications for access and establish other relevant measures. 
[28] Doing so will, instead, fall to the courts in Quebec.
FOR THESE REASONS, THE COURT: 
[29] ALLOWS the appeal;
[30] REVERSES the judgment at first instance rendered on October 18, 2024, by the Honourable Catherine Piché of the Superior Court, District of Montreal, in court file 500‑04‑080847‑248;
[31] SUBSTITUTES the following conclusion for paragraphs 86 to 94:
[86]	DISMISSES the application for the return of the minor child forthwith to Mexico;
[32] THE WHOLE, WITHOUT LEGAL COSTS in light of the nature of the file.
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