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[1] The appellants appeal from a judgment rendered on May 29, 2025, by the Superior Court, District of Terrebonne (the Honourable Alexander Pless), dismissing the appellants’ application for judicial review to have the Act to interrupt the electoral division delimitation process declared unconstitutional.
For the reasons of Schrager, J.A., with which Ruel and Cotnam, JJ.A. agree, THE COURT:
ALLOWS the appeal with legal costs against the Attorney General of Quebec;
SETS ASIDE the judgment under appeal;
AND RENDERING THE JUDGMENT THAT SHOULD HAVE BEEN RENDERED:
GRANTS the re-amended application for judicial review dated April 8, 2025, with legal costs against the Attorney General of Quebec;
DECLARES the Act to interrupt the electoral division delimitation process (S.Q. 2024, c. 14) unconstitutional and inoperative.
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	REASONS OF SCHRAGER, J.A.

	

	


INTRODUCTION
[2] [bookmark: _Ref213243925]The appellants appeal from a judgment[footnoteRef:1] rendered on May 29, 2025, by the Superior Court, District of Terrebonne (the Honourable Alexander Pless), dismissing the appellants’ application for judicial review to have the Act to interrupt the electoral division delimitation process (“ATI”) declared unconstitutional.[footnoteRef:2] [1:  	Lalande c. Procureur général du Québec, 2025 QCCS 2078 [judgment under appeal].]  [2:  	Bill 59 — An Act to interrupt the electoral division delimitation process, assented to on May 7, 2024.] 

[3] [bookmark: _Ref213746570]The effect of the ATI is to completely interrupt the process[footnoteRef:3] of reviewing the electoral map by the Commission de la représentation (“Commission”) and postpone it until after the next general election, scheduled for October 2026. [3:  	The electoral division delimitation process provided for in sections 14 to 33 of the Election Act, CQLR, c. E-3.3 [Election Act].] 

The Superior Court recognized that this statute infringes the right to vote protected by section 3 of the Canadian Charter,[footnoteRef:4] but ruled that the infringement is justified under section 1 of the Charter.  [4:  	Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, s. 3 [Charter].] 

LEGISLATIVE CONTEXT
[4] The Election Act provides that the Commission, an independent body, has the mandate to establish the boundaries of the electoral divisions (“Delimitation Process” or “Process”)[footnoteRef:5] to take into account demographic changes. [5:  	Election Act, supra note 3, s. 532.] 

[5] The Process begins after the second general election following the last delimitation.[footnoteRef:6] Within 12 months of the start of the Delimitation Process, the Commission submits a preliminary report to the President or Secretary General of the National Assembly in which it proposes a new delimitation of the electoral divisions. In this case, the Commission tabled this preliminary report on September 19, 2023 (“Preliminary Report”).[footnoteRef:7] [6:  	Id., s. 19. As a result, Quebec's electoral map is periodically reviewed after every second election.]  [7:  	Judgment under appeal, supra note 1, para. 16.] 

[6] Within six months following the tabling of its preliminary report to the National Assembly, the Commission hears the representations made by the Members of the National Assembly and by interested individuals and organizations.[footnoteRef:8] The Election Act also provides, without specifying time limits, that the Committee on the National Assembly will study the Preliminary Report and that any Member of the National Assembly may take part in the debates.[footnoteRef:9] [8:  	Election Act, supra note 3, ss. 24 and 24.1.]  [9:  	Election Act, supra note 3, s. 25.] 

[7] After considering the representations made to it by the Members of the National Assembly and by individuals and organizations, the Commission submits a second report indicating the boundaries of the electoral divisions[footnoteRef:10] to the President or the Secretary General of the National Assembly, who tables it before the Assembly. In this case, the ATI was enacted before the submission of this second report, scheduled for tabling in September 2024.  [10:  	Id., s. 28, para. 1.] 

[8]  Finally, within five days following the tabling, the new report is the subject of a debate limited to five hours in the National Assembly and, not later than the tenth day following the debate, the Commission establishes the final boundaries of the electoral divisions, which are published in the following days in the Gazette officielle du Québec.[footnoteRef:11] This electoral “map” published in the Gazette officielle du Québec comes into force only when two conditions are met: (1) the legislature has ended, and (2) a period of six months has elapsed between publication and the end of the legislature.[footnoteRef:12] This second prerequisite for the electoral map’s entry into force generates time pressure in this case. The current legislature ends no later than August 29, 2026,[footnoteRef:13] which means that the new map must be published by the end of February 2026. Failing this, the list of electoral divisions in effect on the day preceding the end of this legislature will remain in force for the next general election.[footnoteRef:14] [11:  	Id., s. 29.]  [12:  	Id., s. 32, para. 1.]  [13:  	An Act respecting the National Assembly, CQLR, c. A-23.1, s. 6 para. 2.]  [14:  	Election Act, supra note 3, s. 32, para. 2.] 

[9] The Commission carries out this delimitation exercise by applying the principles, criteria, and limits set out in the Election Act and developed by the legislature. The first principle is that of effective representation of electors (“effective representation”),[footnoteRef:15] as developed by the Supreme Court of Canada.[footnoteRef:16] Electoral division delimitations must be defined to ensure that this principle is respected.  [15:  	Id., s. 14, para. 1.]  [16:  	Reference re Prov. Electoral Boundaries (Sask.), [1991] 2 S.C.R. 158.] 

[10] The second principle is numerical in nature and consists of the fact that “the vote of each elector is of equal weight”.[footnoteRef:17] The delimitation of the electoral divisions must take this principle into account with the aim of having an equal number of electors in each electoral division. The Commission works toward this goal, within the considerations set out in the Election Act.  [17:  	Reference re Prov. Electoral Boundaries (Sask.), sec. 14, para. 2.] 

[11] For example, the Election Act provides for a minimum of 122 electoral divisions and a maximum of 125.[footnoteRef:18] The Election Act also stipulates that, in principle, each electoral division must be delimited in such a way that the number of electors in a division does not deviate by more than 25% from the quotient obtained by dividing the total number of electors by the number of electoral divisions.[footnoteRef:19] This calculation, that is, dividing the total number of electors by the number of electoral divisions, results in what is known as the “electoral quotient”. The emphasis here is on the word “electoral”. The calculation is based on the number of electors on the permanent list of electors, not on the total population of Quebec. As of April 30, 2023, the electoral quotient was equivalent to 50,694 electors. The minimum threshold (-25%) was therefore 38,021 and the maximum threshold (+25%) 63,368 electors. The maximum deviations (negative or positive) of 25% from the electoral quotient do not set an absolute limit, because the Commission may, for exceptional reasons, depart from them if it considers that their application would not adequately serve the purpose of effective representation.[footnoteRef:20] In such cases, it must provide written reasons for its decision. It should be noted that the legislature may also withdraw one or more electoral divisions from the application of the rule providing for a maximum deviation of 25%, as it did for the Îles-de-la-Madeleine.[footnoteRef:21] [18:  	Election Act, supra note 3, s. 14, para. 2.]  [19:  	Id., s. 16.]  [20:  	Id., s. 17, para. 1.]  [21:  	Id., s. 17, para. 2.] 

[12] Section 15 of the Election Act sets out another principle, which is qualitative in nature. When defining the boundaries of an electoral division, the Commission seeks to ensure that it represents a “natural community”, which is established on the basis of “demographical, geographical and sociological considerations, such as the population density, … the accessibility, area and shape of the region, the natural local boundaries, and the territories of local municipalities”.
FACTS 
[13] In its Preliminary Report, the Commission proposed changing the boundaries of 55 of the 125 electoral divisions[footnoteRef:22] in light of demographic changes. In particular, it proposed adding an electoral division in the Laurentides-Lanaudière region and one in the Estrie–Centre-du-Québec region. It also suggested removing one electoral division on Montreal Island and another in the Bas-Saint-Laurent–Gaspésie–Îles-de-la-Madeleine region. The reconfiguration of the delimitations in the Bas-Saint-Laurent–Gaspésie–Îles-de-la-Madeleine region reduced the number of electoral divisions in the region from six to five,[footnoteRef:23] essentially through the merger of the Gaspé and Bonaventure electoral divisions. [22:  	Judgment under appeal, supra note 1, para. 17, which uses the number 50 without referring to a source, but see the Commission’s Preliminary Report, p. 32.]  [23:  	Judgment under appeal, supra note 1, para. 18.] 

[14] Following the tabling of the Preliminary Report, the Commission held public consultations and hearings, which ended on November 15, 2023.[footnoteRef:24] [24:  	Id., paras. 24 and 28.] 

[15] On October 17, 2023, the National Assembly passed a unanimous motion asking the Commission to abandon the merger of the Gaspé and Bonaventure electoral divisions.[footnoteRef:25] [25:  	Id., para. 27.] 

[16] On February 13, 14, and 15, 2024, the Preliminary Report was studied in the National Assembly.[footnoteRef:26] [26:  	Id., para. 28.] 

[17] On March 28, 2024, the Minister Responsible for Democratic Institutions, Jean-François Roberge, together with representatives of the three opposition parties, announced his intention to introduce a bill to interrupt the electoral map delimitation process.[footnoteRef:27] The National Assembly unanimously passed a motion underscoring its members’ intention to review the parameters and provisions of the Election Act[footnoteRef:28] that guide the Commission’s work, more specifically the delimitation criteria set out in sections 15 and 16 of the Election Act.[footnoteRef:29]  [27:  	Id., para. 31.]  [28:  	Election Act, supra note 3.]  [29:  	Judgment under appeal, supra note 1, paras. 31 and 32.] 

[18] On April 24, 2024, Bill 59 was introduced in the National Assembly: the ATI.[footnoteRef:30] On May 2, 2024, without any particular debate, the ATI was unanimously adopted on an accelerated basis.[footnoteRef:31] On May 7, 2024, the ATI received royal assent from the Lieutenant-Governor.[footnoteRef:32]  [30:  	Id., para. 33.]  [31:  	Journal des débats de l’Assemblée nationale, May 2, 2024, pp. 4–7; Judgment under appeal, supra note 1, para. 33.]  [32:  	Judgment under appeal, supra note 1, para. 33.] 

[19] On December 5, 2024, a Superior Court judge granted in part an application for an interlocutory injunction to exempt the Commission from the application of the ATI, but solely to allow it to finalize the drafting of the report referred to in the first paragraph of section 28 of the Election Act (the second report indicating the boundaries of the electoral divisions).[footnoteRef:33] [33:  	Lalande c. Procureur général du Québec, 2024 QCCS 4418.] 

JUDGMENT UNDER APPEAL
The Superior Court judge was of the view that the combination of two factors, namely the presence of seven electoral divisions with an exceptional positive deviation and the political interruption of the Commission’s Delimitation Process, infringed section 3 of the Charter.[footnoteRef:34] This conclusion was based not only on the fact that the appellants’ votes were significantly diluted, but also on the fact that the map was not the result of an independent process applying the criteria of the Election Act.[footnoteRef:35] In other words, the result of the ATI is that the map that would be used in 2026 would significantly impair the appellants’ right to vote, through political intervention that negated the implementation of neutral criteria inspired by guidance from the Supreme Court.[footnoteRef:36] The existence of this breach was not contested on appeal. [34:  	Judgment under appeal, supra note 1, paras. 66, 67, and 107–111.]  [35:  	Id., para. 107; Election Act, supra note 3.]  [36:  	Id., paras. 107 and 110; Reference re Prov. Electoral Boundaries (Sask.), [1991] 2 S.C.R. 158.] 

[20] [bookmark: _Hlk189214683][bookmark: _Ref214454509]The judge then applied the analytical framework developed by the Supreme Court in R. v. Oakes[footnoteRef:37] to determine whether the respondent succeeded in demonstrating that the infringement of the right to vote guaranteed by section 3 of the Charter was justified under section 1 of the Charter.[footnoteRef:38] [37:  	R. v. Oakes, [1986] 1 S.C.R. 103 [Oakes].]  [38:  	Judgment under appeal, supra note 1, para. 112.] 

[21] The judge was of the view that the legislature’s objectives in enacting the ATI, namely to preserve the voices of the regions in demographic decline and to allow time to reflect in order to conduct a societal debate, were “substantial and pressing” objectives.[footnoteRef:39]  [39:  	Id., para. 120.] 

[22] He then concluded that there was a rational connection because the immediate objective of the ATI is to preserve an electoral division in Gaspésie that the Commission’s Preliminary Report proposed to eliminate.[footnoteRef:40] He also noted that the enactment of the ATI provided time to consider other options and to engage in a societal debate. [40:  	Id., para. 123. ] 

[23] On the issue of “minimal impairment”, the judge acknowledged that there were, in theory, other measures that could have allowed the government to pursue the stated objective while minimizing the infringement of the plaintiffs’ rights[footnoteRef:41] and that the approach chosen by the legislature could be explained mainly by the fact that it was the option that received the unanimous support of the MNAs.[footnoteRef:42] [41:  	Id., para. 131.]  [42:  	Judgment under appeal, supra note 1, para. 132.] 

[24] The judge stated that in matters of electoral reform, the existence of the support of a strong majority of MNAs is [TRANSLATION] “relevant”,[footnoteRef:43] particularly when it must be determined whether other options would also have received unanimous support (or at least a strong majority).[footnoteRef:44] He tempered that statement by explaining that: (1) parties that are not represented in the National Assembly had no say in the matter, for example the Conservative Party of Quebec, which obtained 12.92% of the popular vote in the last election but won no seats, and that (2) everyone who voted in favour of the ATI won their last election and are therefore likely to perceive an interest in preserving the status quo.[footnoteRef:45] The judge noted that unanimity does not eliminate the structural conflict of interest.[footnoteRef:46] He stated that [TRANSLATION] “if there is a solution that is truly less impairing within the meaning of the minimal impairment analysis, the fact that it is not politically viable is simply irrelevant to the analysis”.[footnoteRef:47] [43:  	Id., para. 142.]  [44:  	Id., paras. 137 and 154.]  [45:  	Id., paras. 139 and 140.]  [46:  	Id., para. 141.]  [47:  	Id., para. 148.] 

[25] Despite this observation, the judge was of the view that the existence of the support of a strong majority is of unique and vital importance in electoral reform and that it was perhaps even essential that the legislature preferred a solution supported by all elected representatives.[footnoteRef:48] The judge also noted that among the other less impairing options, there was no evidence to indicate that any of them would have received the support of a strong majority of the Members of the National Assembly.[footnoteRef:49] For example, there is no evidence that the option of simply protecting the Gaspésie electoral divisions in the same way that the Election Act protects the Îles-de-la-Madeleine[footnoteRef:50] and letting the Commission rebalance the rest of the electoral divisions, while seemingly possible, would have received the unanimous support of the National Assembly.[footnoteRef:51] Last, he stated:  [48:  	Id., paras. 132 and 137.]  [49:  	Id., paras. 144 and 157.]  [50:  	Election Act, s. 17.]  [51:  	Judgment under appeal, supra note 1, para. 145.] 

[TRANSLATION]
[bookmark: par146][146]     In this case, the only way to reach the conclusion that there were other less impairing measures is if the Court considers that another option could have received the support of a strong majority of elected representatives. There is no evidence to support such a conclusion, and in such matters, the Court cannot substitute its political judgment for that of the elected representatives [...].
[26] [bookmark: _Ref213244221][bookmark: _Hlk199350884]That said, he nevertheless commented on the proposal to protect the Gaspésie electoral divisions and to allow the Commission to redraw the electoral divisions for the rest of the province.[footnoteRef:52] In this regard, he noted that a similar intervention in the work of an independent commission was considered a violation of section 3 of the Charter by the Nova Scotia Court of Appeal.[footnoteRef:53] He also noted that such a proposal might not receive multi-party support, in violation of the parliamentary convention that the drawing of the electoral map must enjoy broad support among the political parties represented. [52:  	Judgment under appeal, supra note 1, para. 150 et seq.]  [53:  	Reference re the Final Report of the Electoral Boundaries Commission, 2017 NSCA 10 [Nova Scotia Reference].] 

ISSUES
[27] The appeal concerns only the application of section 1 of the Charter. Specifically, the appellants challenge only two of the judge’s conclusions: (1) that the infringement is minimal and (2) that there is proportionality between the salutary effects of the ATI and its adverse effects.
CLAIMS OF THE PARTIES
Claims of the parties in support of allowing the appeal[footnoteRef:54]  [54:  	The appellants and the impleaded parties Canadian Civil Liberties Association and Chief Electoral Officer.] 

[28] The first instance judge made a reviewable error in finding that the ATI met the minimal impairment test when there are three less impairing measures that are just as effective as the ATI in achieving the legislature’s objectives:
(1) enact legislation to protect the current boundaries of the Gaspésie electoral divisions in order to allow the Commission to complete its review work for the other electoral divisions;
(2) add up to four electoral divisions throughout Quebec for the next election and let the Commission do its work;[footnoteRef:55] [55:  	[TRANSLATION]  “This addition of electoral divisions would have given the Commission the leeway required to maintain the status quo for the Gaspésie and Montreal electoral divisions, while allowing for population growth elsewhere in Quebec.”] 

(3) settle for a temporary suspension of a few months, which would have allowed for the creation of a working committee, the adoption of a new bill amending one or the other of the delimitation criteria set out in section 14 et seq. of the Election Act and, ultimately, the resumption and completion of the Commission’s Delimitation Process in the spring of 2025.
[29] The judge’s error stems from two of his preliminary conclusions. The first is that an intervention similar to that protecting the current boundaries of the Gaspésie electoral divisions had already been found to violate section 3 of the Charter in a Nova Scotia case, and the second is to have relied heavily on the fact that the measure adopted by the legislature is the only one with the unanimous support of the elected representatives. 
[30] With respect to the first preliminary conclusion, the parties supporting the appeal point out that the judgment of the Nova Scotia Court of Appeal deals with a legislative intervention that is different than the one that would protect the Gaspésie electoral divisions while allowing electoral redistribution. As for the second, they argue that by emphasizing the importance of respecting the parliamentary convention, the judge adopted an overly deferential stance akin to elevating the parliamentary convention to a quasi-constitutional standard that would have the effect of limiting the application of the Charter.
Claims of the parties in support of dismissing the appeal[footnoteRef:56] [56:  	The respondent and the impleaded party Table des préfets des MRC de la Gaspésie et des Îles (“Table des Préfets”).] 

[31] The appellants’ suggestions do not make it possible to preserve the full, effective representation of all citizens while giving elected members and Quebec society time to reflect on how to ensure the effective representation of all electors.
[32] The arguments raised by the appellants are far from new and have been the subject of analysis over the years. These suggestions necessarily involve a compromise between the two objectives.
[33] The ATI is one of the reasonable options available to the legislature to achieve the legislative objectives in a real and substantial manner. There was no realistic alternative that would achieve the pressing and substantial legislative objectives with the same efficiency, while at the same time garnering a majority or broad consensus in the National Assembly.
[34] The option of adding electoral divisions would (1) [TRANSLATION] “significantly” increase the number of electoral divisions with an exceptional positive deviation; (2) not achieve the legislative objective of preserving the electoral divisions in Gaspésie or Montreal; (3) diminish their electoral weight; and (4) not allow time to reflect on rebalancing the Election Act criteria. It is therefore not a “less impairing” option than diluting the appellants’ voting rights—quite the contrary.
[35] Last, the option of direct protection of the current electoral divisions in the Election Act as proposed by the appellants would not ensure a reduction in the number of exceptional positive deviations in the province. Pursuant to the Election Act, what the Commission would no longer be able to mitigate would have to be redistributed in Gaspésie or other regions with [TRANSLATION] “elector deficits”. Thus, this is also not a “less impairing” solution. Nor does it protect the voices of other regions in demographic decline to any greater degree or allow time to reflect on rebalancing the criteria of the Election Act.
DISCUSSION
Applicable law
[36] Section 3 of the Charter reads as follows: 
	3          Every citizen of Canada has the right to vote in an election of members of the House of Commons or of a legislative assembly and to be qualified for membership therein.
	3             Tout citoyen canadien a le droit de vote et est éligible aux élections législatives fédérales ou provinciales.


	
	


[37] [bookmark: _Hlk213000544][bookmark: _Ref214455187][bookmark: _Hlk213000550]The framers of the Charter emphasized the special importance of section 3, notably by exempting it from the application of section 33 (the notwithstanding clause), such that any intrusion on this core democratic right must be reviewed on the basis of a stringent justification standard[footnoteRef:57] without, however, placing a heavier burden on the government in the context of this right than in the context of the other rights guaranteed by the Charter.[footnoteRef:58] [57:  	Ontario (Attorney General) v. Working Families Coalition (Canada) Inc, 2025 SCC 5, para. 64 [Ontario (Attorney General)]; Frank v. Canada (Attorney General), 2019 SCC 1, paras. 25 and 26 [Frank]; Figueroa v. Canada (Attorney General), 2003 SCC 37, para. 60; Sauvé v. Canada (Chief Electoral Officer), 2002 SCC 68, paras. 9-11 and 14.]  [58:  	Frank, supra note 57, para. 43.] 

[38] [bookmark: _Ref214455382][bookmark: _Ref214367399]In Reference re Prov. Electoral Boundaries (Sask.),[footnoteRef:59] a case dealing with the delimitation of electoral divisions, the Supreme Court ruled that the purpose of the right to vote is not voting power parity, but the right to “effective representation”.[footnoteRef:60] Effective representation comprehends the idea of having a voice in the deliberations of government as well as the idea of the right to bring one’s concerns to the attention of one’s government representative.[footnoteRef:61] The main purpose of section 3 is for voters to be effectively represented in government and to play a meaningful role in the electoral process.[footnoteRef:62] [59:  	Reference re Prov. Electoral Boundaries (Sask.), [1991] 2 S.C.R. 158 [“Saskatchewan Reference”].]  [60:  	Saskatchewan Reference, supra note 59, p. 183 et seq.; Harper v. Canada (Attorney General), 2004 SCC 33, para. 68 [Harper].]  [61:  	Saskatchewan Reference, supra note 59, p. 183; Ontario (Attorney General), supra note 57, para. 29.]  [62:  	Ontario (Attorney General), supra note 57, para. 9; Frank, supra note 57, para. 26.] 

[39] This effective representation is not unconditional. The system must not unduly dilute the vote of one citizen as compared with that of another (relative parity of voting power).[footnoteRef:63] This means that a departure from “absolute voter parity” may be justified to take into account factors also aimed at effective representation, such as geography, community history, community interests, and minority representation[footnoteRef:64]—as codified in section 15 of the Election Act. It should also be noted that absolute parity is, in practice, unattainable, as it is impossible to guarantee that each division has exactly the same number of electors.[footnoteRef:65] [63:  	Saskatchewan Reference, supra note 59, p. 183. ]  [64:  	Id., p. 184.]  [65:  	Id., p. 184.] 

[40] The Chief Electoral Officer (“CEO”) interpreted the concept of effective representation in his November 2024 report as follows: [TRANSLATION] “The Election Act identifies two criteria for achieving effective representation: relative voter parity and respect for natural communities. An electoral division reflects the balance between these two components.”
[41] A provision that infringes a right can be saved under section 1 of the Charter,[footnoteRef:66] as the judge did. The factors relevant to this analysis were set out by the Supreme Court in Oakes.[footnoteRef:67] Two central criteria must be met for a limit on a Charter right to be justified under section 1: (1) the objective of the measure must be pressing and substantial and (2) the means by which the objective is furthered must be proportionate.[footnoteRef:68] [66:  	Harper, supra note 60, para. 131.]  [67:  	Oakes, supra note 37; Ontario (Attorney General), supra note 57, para. 60.]  [68:  	Frank, supra note 57, para. 38.] 

[42] The burden is on the party seeking to uphold the limit, in this case the respondent, the Attorney General of Quebec, who must discharge this burden by satisfying the standard of proof on a balance of probabilities.[footnoteRef:69]  [69:  	Frank, supra note 57, paras. 39 and 42; Oakes, supra note 37, paras. 66 and 67.] 

[bookmark: _Ref214454902]The “pressing and substantial” objective[footnoteRef:70] of the Oakes test is not at issue in this appeal; only the issue of proportionality remains in dispute.  [70:  	R. v. Bryan, 2007 SCC 12, paras. 32-37 [Bryan]; Oakes, supra note 37, para. 69.] 

[43] The proportionality inquiry comprises three components.[footnoteRef:71] [71:  	Frank, supra note 57, para. 38; Oakes, supra note 37, para. 70.] 

[44] [bookmark: _Hlk213000477]First, the Court must determine whether the legislature has succeeded in showing a causal connection between the infringement and the benefit sought on the basis of reason or logic.[footnoteRef:72] This first step in the analysis of the Oakes proportionality test is not at issue in this appeal either. [72:  	Bryan, supra note 70, paras. 39-41; Harper, supra note 60, para. 104; Oakes, supra note 37, para. 70.] 

[45] [bookmark: _Hlk213000427]Second, the Court must be satisfied that the law is carefully tailored so that rights are impaired no more than necessary.[footnoteRef:73] [73:  	Bryan, supra, note 70, para. 42, citing RJR-MacDonald Inc. v. Canada (Attorney General), 1995 CanLII 64 (SCC), [1995] 3 S.C.R. 199, para. 160; Frank, supra, note 57, para. 66; Ontario (Attorney General), supra note 57, para. 63; Oakes, supra note 37, para. 70.] 

[46] However:
[bookmark: par.160]If the law falls within a range of reasonable alternatives, the courts will not find it overbroad merely because they can conceive of an alternative which might better tailor objective to infringement.[footnoteRef:74] [74:  	RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199, para. 160; Bryan, supra note 70, para. 42, citing this excerpt from RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199, para. 160.] 

Accordingly, the impugned measures need not be the least impairing option.[footnoteRef:75] In fact, it is not for the courts to modify the reasonable decisions of the legislature, which require weighing opposing considerations of principle,[footnoteRef:76] as is definitely the case with the delimitation of the electoral map.[footnoteRef:77] [75:  	Harper, supra note 60, para. 110; Ontario (Attorney General), supra note 57, para. 63.]  [76:  	Ontario (Attorney General), supra note 57, para. 63.]  [77:  	Saskatchewan Reference, p. 189.] 

[47] That being said, a court must know what alternative measures for implementing the objective were available to the legislature when it made its decision.[footnoteRef:78]  [78:  	Oakes, supra note 37, para. 68.] 

[48] The third step in the proportionality analysis is to:
[…] assess, in light of the practical and contextual details which are elucidated in the first and second stages, whether the benefits which accrue from the limitation are proportional to its deleterious effects as measured by the values underlying the Charter. […][footnoteRef:79] [79:  	Thomson Newspapers Co. v. Canada (Attorney General), [1998] 1 S.C.R. 877, para. 125; See also Bryan, supra note 70, para. 48; Harper, supra note 60, para. 119; Frank, supra note 57, para. 76; Nova Scotia Reference, supra note 53, para. 140; Ontario (Attorney General), supra note 57, para. 60; Oakes, supra note 37, para. 70.] 

Analysis
[49] As discussed above, in its Preliminary Report, the Commission recommended changes to 55 of the 125 electoral divisions. Some of these suggestions require the boundaries of certain divisions to be revised, while others—those at the heart of this appeal—require electoral divisions to be added or removed.
[50] First, there would be the addition of an electoral division in the Laurentides-Lanaudière region and another in the Estrie–Centre-du-Québec region.
[51] In the Laurentides-Lanaudière region, the addition would correct the exceptional positive deviations in two electoral divisions[footnoteRef:80] and also, according to the Commission, prevent three other electoral divisions in the region from having exceptional positive deviations in the short or medium term.[footnoteRef:81] Last, the proposal modifies the boundaries of 12 of the 17 current electoral divisions to improve the balance between the number of electors in each division and the sustainability of the delimitation. [80:  	Saint-Jérôme and Mirabel: their deviation from the provincial average is now +26.1% and +26.7% respectively (Rapport préliminaire en vue d’une nouvelle délimitation, September 2023, Preliminary Report, pp. 60-62).]  [81:  	Berthier, Blainville, and Terrebonne.] 

In the Estrie–Centre-du-Québec region, the addition of an electoral division and the changes to the boundaries of the existing divisions would restore the balance of two electoral divisions with an exceptional positive deviation[footnoteRef:82] and reduce the number of electors in two electoral divisions[footnoteRef:83] at risk of becoming exceptions in the short or medium term. The proposal improves the balance in the number of electors and ensures the long-term sustainability of the delimitation. It should be remembered that the new electoral map is in force for two elections, which is why it is so important for the Commission to plan ahead. [82:  	Brome-Missisquoi and Richmond, where the deviation from the provincial average is +33.0% and +27.3% respectively (Preliminary Report, pp. 48-52).]  [83:  	Johnson and Arthabaska: the deviation is +24.8% and +22.9% respectively.] 

[52] In contrast, two electoral divisions would be eliminated: one in the Île-de-Montréal region and the other in the Bas-Saint-Laurent-Gaspésie-Îles-de-la-Madeleine region. The electoral region of Bas-Saint-Laurent-Gaspésie-Îles-de-la-Madeleine (other than the electoral division of Îles-de-la-Madeleine, which already has an exceptional negative deviation under the Election Act) includes two electoral divisions that deviate from the ±25% criterion: Bonaventure and Gaspé, with deviations from the average of -29.2% and ‑40.6% respectively.[footnoteRef:84] The region’s electoral weight declined between November 30, 2014, and April 30, 2023, and this trend will most likely continue over the next few years, according to the Commission. [84:  	The Commission had already granted exception status to these two electoral divisions in 2017, which it did not renew in 2023 because the inequalities are increasing. The Commission is of the view that it can propose a delimitation that respects the numerical criterion of the Election Act and the natural communities of this region, and that the changes it is proposing contribute to establishing more sustainable electoral divisions (Preliminary Report, pp. 22, 39, 40, and41). For example, the Commission compares Gaspé to Ungava, which [TRANSLATION] “has an area to serve nearly twice that of the Gaspé division; the distance between the municipalities that are the farthest apart is about five times greater” (p. 40).] 

Even though the text of the ATI and the explanatory notes are silent on the subject, the evidence adduced allows us to understand that the primary objective of the ATI is to prevent the elimination of an electoral division in Gaspésie.[footnoteRef:85] It is clear that the legislature did not choose to intervene because of the loss of an electoral division in Montreal, which is mentioned only in passing. Moreover, it is the reality of Gaspésie and, in general, the reality of regional electoral divisions that is the focus in the respondent’s brief and arguments. [85: 	The appellants’ expert stated that everyone was against the removal of an electoral division in Gaspésie during the study of the report by the National Assembly.] 

[53] The second objective of the ATI, stated by the minister responsible in a memorandum to Cabinet, is to [TRANSLATION] “give parliamentarians the time needed to reflect in depth on the criteria for delimiting the electoral divisions set out in the Election Act”.[footnoteRef:86] [86:  	Memorandum from Jean-François Roberge, Minister responsible for Democratic Institutions, to Cabinet, April 8, 2024, p. 2.] 

[54] The purpose of this reflection would ultimately and probably be to agree on the criteria applicable to the 2030 electoral map to take into account the fact that: (1) the inhabited territory continues to grow; (2) it is becoming increasingly difficult for some MNAs to reach citizens in all areas of their electoral divisions; (3) there is a persistent phenomenon of devitalization of certain remote regions; and (4) we are witnessing sustained demographic growth in the suburbs of major cities. The respondent submits that this [TRANSLATION] “reform” is intended to find a way to offset the widening demographic gap between certain remote regions and the rest of Quebec. By applying the current criteria of the Election Act, this phenomenon leads to several situations of [TRANSLATION] “distortion”, namely a multiplication of exceptions, which are not necessarily renewed by the Commission, as is the case here for the Gaspésie region. Modifying the delimitation criteria set out in the Election Act might reduce the restrictions imposed on the Commission by the numerical and demographic criteria.[footnoteRef:87] [87:  	Journal des débats de l’Assemblée nationale, May 2, 2024.] 

[55] Briefly, in this case, the MNAs disagreed with the results of the application of the current criteria, but were unable to define others, which in itself does not justify the enactment of the ATI, especially since the respondent did not present evidence of the examination of alternatives to meet its burden of proving that the ATI constitutes minimal impairment of the infringed right.[footnoteRef:88] [88:  	Bérubé c. Ville de Québec, 2019 QCCA 1764, para. 107 et seq.] 

[56] The evidence shows, and the experts heard on both sides stated, that for several decades the legislature has been perfectly aware of the issue of the inevitable disappearance of electoral divisions in remote regions because of socio-demographic changes and the application of the Election Act criteria by the Commission.[footnoteRef:89] Historically, instead of tackling the issue head-on in the face of opposition from political parties, the legislature often interfered in the Process, claiming to be independent of the Commission. This is clear from the brief overview of the various contemporary parliamentary debates over the redesign of Quebec’s electoral map presented in the report of the respondent’s expert witness, as well as in his testimony, which confirm that the legislature could have revised the Election Act criteria several years ago, since it is the master of its own schedule and procedure. The legislature did not do this. [89:  	As observed by the respondent’s expert, as early as 2001-2002, the Commission seemed to foresee a dynamic in which the demographic decline of certain regions would be accompanied by a process of gradual disappearance of electoral divisions, leading to drawn out agony punctuated by outcry, and concluded that a process of reflection was needed to respond to the increasingly strong and contradictory reactions. At the time, it called for a broader reflection on the criteria for revising the electoral map.] 

[57] The CEO noted a historical preference among some MNAs to maintain the status quo of the electoral divisions. It is therefore not surprising that the appellants’ expert witness is of the view that the ATI [TRANSLATION] “arose from the inability of the MNAs to develop solutions that would withstand close scrutiny and to agree on a solution”. In his view, the announced reform is merely a hypothesis. He noted that seven months after the enactment of the ATI, no schedule has been set for this ambitious and demanding review exercise. The CEO supports the view that the legislature has shown no real desire to reform the Election Act criteria. 
[58] These observations raise reservations about the collective will to reform the Election Act, and therefore about the need for [TRANSLATION] “time to reflect”. Indeed, the announced exercise is likely to be particularly complex given that, according to the CEO, the current delimitation criteria set out in the Election Act are among the most flexible on record. 
Like the judge, the undersigned acknowledges the complexity of the task of redrawing the electoral map. That being said, despite the challenges inherent in the appeal and the issues in dispute, the first instance judge made a reviewable error in finding that the ATI constitutes minimal impairment. Here is why.
The judge found that the alternative proposal, consisting of protecting the Gaspésie electoral divisions in the same way that the Election Act protects the Îles-de-la-Madeleine, and letting the Commission rebalance the rest of the electoral divisions (an option the judge considered possible), also infringes section 3 of the Charter.[footnoteRef:90] He noted that there was nothing to show that this approach would have received the unanimous support of the National Assembly.[footnoteRef:91] He erred, however, in failing to rigorously examine whether this other real and envisaged option was significantly less impairing than the one chosen by the legislator. [90:  	Judgment under appeal, supra note 1, paras. 150 and 151.]  [91:  	Id., paras.145, 146, and 152-157.] 

[59] This is an error of law because the Supreme Court teaches that the law must be carefully tailored so that rights are impaired no more than necessary,[footnoteRef:92] and that any impairment of the right guaranteed by section 3 of the Charter must be examined according to a stringent standard, given the fundamental nature of the right to vote.[footnoteRef:93] [92:  	Bryan, supra, note 70, para. 42, citing RJR-MacDonald Inc. v. Canada (Attorney General), 1995 CanLII 64 (SCC), [1995] 3 S.C.R. 199, para. 160; Frank, supra note 57, para. 66; Ontario (Attorney General), supra note 57, para. 63; Oakes, supra note 37, para. 70.]  [93:  	Ontario (Attorney General), supra note 57, para. 64; Frank, supra note 57, paras. 25 and 26; Figueroa v. Canada (Attorney General), 2003 SCC 37, para. 60; Sauvé v. Canada (Chief Electoral Officer), 2002 SCC 68, paras. 9-11 and 14.] 

[60] In concluding that maintaining the status quo in Gaspésie constitutes an infringement of section 3, the judge relied on the Nova Scotia Court of Appeal’s decision in the Nova Scotia Reference. The factual framework examined was similar to, yet in fact different from, this one.[footnoteRef:94] A committee of the Nova Scotia legislature, via a report defining the criteria for delimiting the electoral map, instructed the independent commission not to renew three electoral divisions (incidentally, largely Acadian) given their significant exceptional negative deviations from the electoral quotient.[footnoteRef:95] The commission nevertheless renewed these three Acadian electoral divisions on the grounds that their renewal was justified on the basis of “effective representation”—essentially to maintain the voice of these minorities.[footnoteRef:96] The Attorney General declared the commission’s interim report “null and void”[footnoteRef:97] and asked the commission to prepare a new interim report. The commission’s new report eliminated the three Acadian electoral divisions.[footnoteRef:98]  [94:  	Nova Scotia Reference, supra note 53, para. 7 et seq.]  [95:  	Id., para. 41 et seq.]  [96:  	Id., para. 46 et seq.]  [97:  	Nova Scotia Reference, supra note 53, para. 52.]  [98:  	Id., para. 53.] 

[61] The Nova Scotia Court of Appeal found that this approach violated the right guaranteed by section 3 of the Charter because, even though there was no constitutional requirement for an independent commission, the Attorney General's intervention prevented the process (in this case, the commission's work) from taking into account criteria useful in assessing “effective representation”.[footnoteRef:99] Section 3 of the Charter requires a process to objectively assess the criteria used to determine “effective representation”.[footnoteRef:100] [99:  	Id., paras. 56, 69 et seq., 78 et seq., 90, 108, 134, and 136.]  [100:  	Id., paras. 4 and 134–136.] 

[62] According to the Nova Scotia Court of Appeal, this infringement of the right to vote was not justified under the Oakes test, as there was no rational connection between the Attorney General’s intervention and the legislative objective,[footnoteRef:101] and it did not constitute minimal impairment.[footnoteRef:102]  [101:  	Id., para. 147 et seq.]  [102:  	Id., para. 155 et seq.] 

[63] On this last point, the Nova Scotia Court of Appeal concluded that after tabling the final report of the commission as a bill, the legislature could have amended the bill to remove the three Acadian electoral divisions, and that such an intervention would have been less impairing.[footnoteRef:103] Accordingly, this judgment supports the appellants’ position in this case. The National Assembly could have complied with section 3 of the Charter and the reform process set out in the Election Act by adopting the Commission's recommendations, subject to the elimination of one electoral division in Gaspésie. This could have been maintained—even temporarily—by amending the Election Act, as was done in the case of Îles-de-la-Madeleine. [103:  	Id., paras. 97 et seq. and 155 et seq.] 

[64] Moreover, the judge erred in justifying the application of section 1 of the Charter based on the unanimous vote on the ATI in the National Assembly. The evidence adduced by the respondent’s expert witness reveals that the parliamentary convention relied on by the judge was formulated following an attempt by the government of the day to substantially amend the Election Act in the face of opposition.
[65] The current circumstances are different because the ATI was supported by the opposition parties. Moreover, there is no evidence of any public debate to examine a measure other than the ATI. It is therefore impossible to conclude, for example, that there was no consensus on the proposal to protect—possibly temporarily—the number of electoral divisions in Gaspésie and to let the Commission continue the Process while taking this constraint into account. Thus, the respondent has failed to meet its burden of showing that the legislator carefully selected one measure from a range of choices.[footnoteRef:104] In any case, the existence of a parliamentary consensus, like a unanimous vote on any measure, cannot serve as justification for violating a Charter right.[footnoteRef:105] Unanimity may satisfy political requirements, but not necessarily legal scrutiny of the application of the Charter to protect fundamental rights. [104:  	Bryan, supra note 70, para. 42, citing RJR-MacDonald Inc. v. Canada (Attorney General), 1995 CanLII 64 (SCC), [1995] 3 S.C.R. 199, para. 160; Frank, supra note 57, para. 66; Ontario (Attorney General), supra note 57, para. 63.]  [105:  	Sauvé v. Canada (Chief Electoral Officer), 2002 SCC 68, [2002] 3 S.C.R. 519, para. 16; see also by analogy Osborne v. Canada (Treasury Board), [1991] 2 S.C.R. 69, pp. 86-88.] 

[66] The judge’s failure to rigorously examine the proposal to protect the Gaspésie electoral divisions on the grounds that it would also infringe the right set out in section 3 of the Charter and that there was no evidence that it would have received unanimous support is an error that is reviewable on appeal because the proposal is clearly less impairing to the right to vote guaranteed by section 3 of the Charter. If the respondent prefers to avoid a piecemeal solution or a multiplication of electoral divisions with a shortage of electors, a “minimal” solution other than the status quo must be justified, because the status quo is not a solution, even according to the respondent. Nor is maintaining the status quo essential to the government’s process of reflection.
[67] Retaining the proposal to protect the Gaspésie electoral divisions would have essentially preserved the integrity of the Commission’s independent process, which was on a trajectory of significant change. That proposal was driven by the application of the principle of effective representation, prescribed by the Supreme Court and codified in section 15 of the Election Act, thus ensuring the effective representation of many electors for the general election scheduled for 2026. 
[68] It is not necessary to examine other minimum impairment proposals, such as increasing the number of electoral divisions, even though maintaining a division in Gaspésie and adding divisions recommended by the Commission may require an increase in the total number of seats in the National Assembly. That being said, a re-examination by the Commission of the proposals set out in its Preliminary Report, which take into account maintaining the status quo in Gaspésie, could lead to changes to its initial recommendations such that an increase in the total number of seats in the National Assembly would not be necessary. Naturally, such a determination is beyond the scope of the Court's role in this appeal. Maintaining an electoral division in Gaspésie may be the less impairing option chosen, but again, the Court's role is not to take the place of the legislature, whose role is to carry out the ultimate balancing to preserve the effective right to vote for all.
* * * 
[69] In view of my conclusion that the Court’s intervention is required because of the judge’s error of law regarding minimal impairment, it is not strictly necessary to examine the parties’ arguments on the other aspects of the proportionality test. However, in the interests of complete treatment of the questions submitted, I am of the opinion that the judge made a palpable and overriding error in the application of this criterion. 
[70] The deleterious effects measured in light of the values enshrined in the Charter and arising from the ATI exceed the benefits proposed by this legislation.
[71] The infringement of the right to effective representation guaranteed by section 3 of the Charter is serious because not only do the communities of Estrie–Centre-du-Québec and Laurentides-Lanaudière see their votes considerably diluted to the advantage of other electoral divisions,[footnoteRef:106] as the judge noted,[footnoteRef:107] but maintaining this dilution is the result of an effort to circumvent the independent process provided for in the Election Act and considered essential to guaranteeing this right.[footnoteRef:108] It is important to note that, as a result of the ATI, the many other proposed changes to the electoral map, to which no objections were raised, were also suspended. Thus, the beneficial effects of the ATI apply to only 65,000 electors in two electoral divisions, at the cost of diluting the vote of nearly half a million electors.[footnoteRef:109]  [106:  	See the Preliminary Report, pp. 1, 23, 24, 26, 31, 33, and 93, Constats et réflexions - Révision de la carte électorale par la Commission, May 2024, p. 6, and the amended expert report prepared by Louis Massicotte dated March 31, 2025, p. 35. There are six electoral divisions with an exceptional positive deviation (+25% above the average): two in Estrie–Centre-du-Québec, two in Laurentides-Lanaudière, and two in the Outaouais region. In addition, there are nine electoral divisions approaching the maximum threshold of between +20% and +25%. In the 2026 general election, 17 electoral divisions are expected to have exception status, three more than in the 2022 general election and ten more than in the 2018 general election. ]  [107:  	Judgment under appeal, supra note 1, para. 163; see also Dixon v. British Columbia (Attorney General), 1989 CanLII 248 (BCSC) (McLachlin, J.).]  [108:  	Preliminary Report, p. 18: [TRANSLATION] “Parliamentarians have chosen to entrust the Commission de la représentation électorale with the responsibility of establishing Quebec’s electoral map so that this exercise is carried out impartially and independent of political power”. See for example Nova Scotia Reference, supra note 53, paras. 56, 69 et seq., 78 et seq., 90, 108, 134, and 136; Judgment under appeal, supra note 1, para. 107.]  [109:  	And that is by limiting the analysis to the electoral divisions with an exceptional positive deviation as of April 30, 2024 (see Constats et réflexions - Révision de la carte électorale par la Commission, May 2024, p. 23).] 

[72] I am aware of the particular challenge faced by elected representatives from electoral divisions in remote regions, as noted by the Supreme Court.[footnoteRef:110] However, the exceptional positive deviation electoral divisions that remained unchanged (Brome-Missisquoi, Richmond, Gatineau, Papineau, and Johnson[footnoteRef:111]) following the enactment of the ATI are not located in the regions of the large metropolitan areas of Montreal or Quebec City.  [110:  	Saskatchewan Reference, supra note 59, p. 195.]  [111:  	An electoral division with an exceptional positive deviation according to the April 2024 figures: Constats et réflexions - Révision de la carte électorale par la Commission, May 2024, p. 23.] 

[73] The judge's insistence on the temporary nature (until the next election) of the ATI is also not convincing. If we assume that a four-year suspension is a temporary suspension, the changes proposed by the Commission, including the elimination of electoral divisions, are also temporary in the sense that they can be changed by the legislature at any time, by adding electoral divisions or protecting Gaspésie by amending the Election Act, or possibly by any other measure that is the product of reflection.
[74] Moreover, the argument associated with the temporary nature of the ATI risks trivializing the importance of a periodic review of the electoral map. The Election Act provides for a review every two elections, thus, generally every six to eight years, which means that rights to effective representation are reviewed on a timely basis. The suspension or delay of this work, even if temporary, should not be seen as an insignificant gesture because it has the effect of perpetuating violations of section 3 of the Charter beyond the normal review period. In the face of regional population decline, which is not a recent phenomenon, the so-called temporary justification seems more like an excuse or a [TRANSLATION] “halfway” compromise motivated by a lack of willingness to take any initiative other than maintaining the status quo.[footnoteRef:112] [112:  	Frank, supra note 57, para. 67.] 

For all these reasons, the ATI must be declared unconstitutional.
* * *
[75] In their brief, the appellants ask the Court to declare at the outset that a Court ruling in favour of the appellants is enforceable notwithstanding appeal, to avoid ambiguity on the issue and to allow the Commission to table its report in the National Assembly and set the electoral redistribution process in motion while there is still time.
[76] Such a request is unnecessary given that, pursuant to article 390 C.C.P., the Court’s decisions are enforceable immediately. Counsel for the appellants acknowledged this at the hearing.
[77] The respondent asks the Court to stay its declaration of unconstitutionality for six months. The Court may stay the execution of its decision if the applicant demonstrates that the following three criteria are met: 
1. the proposed appeal raises a serious question to be tried;
2. the execution of the Court’s decision is likely to cause serious and irreparable harm, which a favourable decision by the Supreme Court will not be able to remedy; 
3. The balance of convenience, taking into account the public interest, favours maintaining the status quo until the Supreme Court has ruled on the application for leave to appeal.[footnoteRef:113] [113:  	Procureur général du Québec c. Kanyinda, 2024 QCCA 346, para. 8 (Weitzman, J.A.).] 

[78] The last two criteria are not met. The harm caused to the respondent would not be irreparable as the legislature need only provide an exception status for Gaspésie. Moreover, the proposed [TRANSLATION] “time to reflect” does not require that the ATI remain in force or that the electoral map remain unchanged. Above all, the balance of convenience weighs in favour of the appellants because a stay of execution would render their action futile, and the next election would be held on the basis of an electoral map that is not the product of an independent process and does not respect the principle of effective representation.
* * *
[79] For all these reasons, I propose that the Court allow the appeal, set aside the judgment in first instance, grant the re-amended application for judicial review dated April 8, 2025, and declare unconstitutional the Act to interrupt the electoral division delimitation process assented to on May 7, 2024. The respondent, the Attorney General, will bear the legal costs of both proceedings.
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