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[1] The appellants appeal, with leave of a judge of the Court, from a judgment rendered in the course of proceedings on July 22, 2024, by the Superior Court, District of Montreal (the Honourable Suzanne Courchesne) authorizing, pursuant to article 2870 C.C.Q., the filing into evidence by the respondents of several affidavits of six judges of the Court of Québec and of exhibits in support of those statements, each filed in separate proceedings. The only issue raised in this appeal is whether article 2870 C.C.Q. allows this evidence to be admitted.
For the reasons of Schrager, J.A, with which Hamilton and Beaupré, JJ.A. concur, THE COURT:
DISMISSES the appeal with legal costs.
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	REASONS OF SCHRAGER, J.A.

	

	


[2] [bookmark: _Ref229137260]The appellants appeal by leave of a judge of the Court[footnoteRef:1] from a judgment rendered in the course of proceedings on July 22, 2024, by the Superior Court, District of Montreal (the Honourable Suzanne Courchesne) authorizing, pursuant to article 2870 C.C.Q., the filing into evidence by the respondents of several affidavits of six judges of the Court of Québec and of exhibits in support of those statements, each filed in separate proceedings.[footnoteRef:2] The only issue raised in this appeal is whether this evidence is admissible under article 2870 C.C.Q. [1:   	Procureur général du Québec c. Ortona, 2024 QCCA 1392.]  [2:      Ortona c. Procureur général du Québec, 2024 QCCS 2780 [judgment under appeal].] 

[3] On June 1, 2022, the same day the Act respecting French, the official and common language of Québec (the “Act”)[footnoteRef:3] was assented to, the respondents filed an application for judicial review[footnoteRef:4] seeking to have declared unconstitutional several of the amendments and additions made by that statute to the Charter of the French Language (the “CFL”),[footnoteRef:5] the Courts of Justice Act (the “CJA”),[footnoteRef:6] the Regulation respecting the selection procedure (the “Regulation”)[footnoteRef:7] and to the Constitution Act, 1867.[footnoteRef:8] Concurrently, private litigants instituted three other proceedings contesting some of the provisions amended or added by the Act.[footnoteRef:9] The three cases were joined to facilitate the hearing and the judgment. [3:   	S.Q. 2022, c. 14.]  [4:  	The application was amended at least twice and the most recent version contained in the appellants’ brief is dated March 5, 2024.]  [5:   	Charter of the French Language, CQLR, c. C-11.]  [6:   	Courts of Justice Act, CQLR, c. T-16.]  [7:   	Regulation respecting the selection procedure of candidates for the office of judge of the Court of Québec, municipal court judge and presiding justice of the peace, CQLR, c. T-16, r. 4.1.]  [8:   	Constitution Act, 1867, 30 & 31 Victoria, c. 3.]  [9:  	Mitchell et al c. PGQ, 500-17-121419-223, Ravinsky et al c. PGQ, 500-17-122176-228, and Levi et al c. PGQ, 500-17-126959-231.] 

[4]  Similarly, in August 2022, the Conseil de la magistrature du Québec and the chief judges of the Court of Québec instituted another proceeding to protect the administrative independence of the Court of Québec and access to justice.[footnoteRef:10] In addition to contesting the constitutionality of section 12 CFL, section 88.1 CJA and sections 6, 9, and 9.1 of the Regulation amended or introduced by the Act, in the most recent version of that proceeding, dated April 26, 2023, they asked the Superior Court to cancel several notices of selection for judges (“CMQ case”), like some of the other appeals.[footnoteRef:11] However, following an administrative agreement entered into on December 6, 2023, between the chief judge of the Court of Québec in office and the Minister of Justice, the chief judges filed a notice of settlement on December 8, 2023. [10:  	500-17-121965-225.]  [11:   	The respondents also challenge section 13 CFL and section 25 of the Regulation.] 

[5] The respondents asked the trial judge to admit, pursuant to article 2870 C.C.Q., the following affidavits of the Court of Québec administrative judges and documents in support of those statements filed in the CMQ case as circumstances evolved:
· Affidavits of Chief Judge Lucie Rondeau, and by the Associate Chief Judge responsible for Municipal Courts, Claudie Bélanger, some of which attest to the truth of the content of the versions of the applications for judicial review dated August 9, 2022, September 7, 2022, and April 26, 2023, while others concern developments in the dispute between them and the Quebec government;
· Affidavit of the Associate Coordinating Judge for the Youth Division of the Montérégie region, Mélanie Roy, which attests to the truth of the content of the application for judicial review dated December 21, 2022, and describes the administrative particularities and the needs of litigants in the territory of Montérégie, namely in linguistic matters;
· Affidavits of the Associate Coordinating Judge for the Youth Division, for the Laval-Laurentides-Lanaudière-Labelle region, Pierre Hamel, and the Associate Coordinating Judge for the Civil Division, Céline Gervais, describing the administrative particularities and the needs of litigants in their respective territories;
· Affidavits of Administrative Procedures Analyst Johanne Carrière and Senior Associate Chief Judge Scott Hughes, describing the methodology of the 2021 compilation of data on the use of English by judges sitting in the regions of Estrie, Laval-Laurentides-Lanaudière-Labelle, Montérégie, Montreal and the Outaouais;
· The re-reamended application for judicial review dated April 26, 2023;
· The results of the survey conducted from February 1 to March 14, 2021, on the mastery of the English language by Court of Québec judges, a corrected version, and other files connected to that data;
· Various documents concerning the structure and composition of the Court of Québec and of municipal courts.
[6] The affidavits and supporting exhibits attesting in particular to the factors influencing the needs of the Court of Québec in linguistic matters, the impact of the appointment of judges who have no knowledge of English, and the changes in the practice of appointing judges. The coordinating judges spoke in particular about the characteristics and needs of their regions and practice chambers, and the issues related to language barriers and the use of interpreters. 
[7] Three of the declarants consented to examination by the appellants in the CMQ case. According to the appellants, unsurprisingly, these examinations focused on the issue in dispute in that case, which are not identical to those in dispute in this case. Since the case was settled, the transcripts were not filed in the Superior Court record, nor were they produced in the Court record.
JUDGMENT UNDER APPEAL
[8] After recalling the three criteria for the application of article 2870 C.C.Q., the judge determined that the evidence sought to be admitted was relevant because it demonstrated the impact of the contested provisions on access to justice in English, particularly with regard to the disadvantages and delays associated with the use of interpreters. Even though the debate focused on judicial independence, the evidence was useful in analyzing the rights of litigants to have access to justice in English. The judge explained that, at a preliminary stage, caution must be exercised before rejecting evidence and that the relevance threshold is not high. Last, in her view, the impact of the administrative agreement between the Chief Judge of the Court of Québec and the Quebec Minister of Justice was best left to a decision on the merits.
[9] Last, according to the judge, the judges could testify about facts of which they had personal knowledge, without, however, having been forced to do so. The judge noted that it is impossible for a declarant to appear as a witness within the meaning of article 2870 C.C.Q., where a witness is authorized by law to refuse to testify: since judges cannot be compelled to testify on the facts, the criteria of the impossibility of requiring the declarant to appear as a witness at the hearing had been met. The judge added that even if the judges could be compelled to testify, she considered it unreasonable to require them to appear when there was detailed evidence and the Attorney General had the opportunity to question them.
[10] Last, the judge was of the view that the affidavits were reliable, as the declarants were [TRANSLATION] “in a position to assess the situation”.[footnoteRef:12] [12:   	Judgment under appeal, supra, note 2, para. 44.] 

[11] However, the judge set aside Johanne Carrère’s affidavit and the supporting exhibits because she was not entitled to immunity, as she was not a judge. In such a context, there is no need to invoke the exception set out in article 2870 C.C.Q.
 ISSUES
[12] The appellants raise four grounds of appeal, all of which relate to the judge’s application of article 2870 C.C.Q. According to them, the judge committed various errors:
· An error in law in failing to analyze the need to adduce evidence under article 2870 C.C.Q.;
· An error in law in her analysis of the judges’ judicial immunity;
· A palpable and overriding error in alternatively holding that it would be unreasonable to have the judges testify;
· Errors in the exercise of her discretion in failing to consider certain factors.
POSITIONS OF THE PARTIES
[13] The appellants argue that the exception provided by article 2870 C.C.Q., which derogates from the general rule that witnesses testify at the hearing, is to be restrictively interpreted. The purpose of the provision is strictly to allow a party to bypass technical obstacles. The respondent had therefore to establish, first, that it was necessary to adduce the judges’ affidavits into evidence because it was otherwise impossible to establish the same facts. However, there are other means they can use to prove several of the facts raised by the judges in their affidavits.
[14] Moreover, the appellants argue that the subjects discussed in the affidavits are not covered by judicial immunity because they are unrelated to the reasons a judge arrived at a judicial decision, or the administrative autonomy judges enjoy. Conversely, if judicial immunity did apply, it could not be concluded that they could testify on these issues.
[15] The appellants further argue that the judge’s alternative conclusion that it would be unreasonable to have the judges testify again is erroneous. The case law does not characterize the repetition of the content of evidence in affidavits as unreasonable. In principle, evidence must be adduced in the proceeding itself. Moreover, given the settlement of the CMQ case and the passage of time, the judges would not be testifying about exactly the same facts. Last, the matter in this case is different from that in the CMQ case. The Attorney General of Quebec’s examinations of the three declarants, in addition to being focused on judicial independence, are also subject to the implied rule of confidentiality within the meaning of Lac d’Amiante.[footnoteRef:13] [13:   	Lac d’Amiante du Québec Ltée v. 2858-0702 Québec Inc., 2001 SCC 51.] 

Last, the appellants argue that the judge misused her discretion for five overlapping reasons. Public confidence requires that judges not be involved in a debate that has nothing to do with them. This is precisely the effect of the authorization to use their affidavit in this proceeding. Nor did the judge consider the importance of the settlement as a means of preserving the efficiency of the judicial system, especially given that the dispute involved two branches of government. In addition, the appellants’ right to be heard is infringed because, in this context, they cannot cross-examine the judges.
ANALYSIS
Applicable law
[16] Generally speaking, the Court shows deference to a decision regarding the admission of evidence rendered during the proceedings. The Court will intervene only in the presence of an error in principle or an unreasonable conclusion.[footnoteRef:14] [14:   	Bouzaglo c. 9135-4894 Québec inc. (Amerispec de Montréal), 2018 QCCA 1691, para. 4; Bernard c. Collège Charles-Lemoyne de Longueuil inc., 2023 QCCA 854, para. 27, citing Cousineau c. Intact, compagnie d’assurances, 2019 QCCA 1022, paras. 37‑40; Coalition contre le bruit c. Bel-Air Laurentien Aviation inc., 2022 QCCA 51, paras. 9‑10; Bermex International inc. c. Agence du revenu du Québec, 2013 QCCA 1379, para. 17; Comtois c. Comtois, 2013 QCCA 247, para. 10.] 

Article 2870 C.C.Q.
[17] Hearsay is, in principle, inadmissible into evidence. The general rule is that a written statement can only be filed into evidence in a proceeding if its author is called as a witness at the hearing or during an examination, allowing the opposing party to cross-examine them, unless both parties consent.[footnoteRef:15] The scheme set out in article 2870 C.C.Q. is one of the exceptions to the rule:[footnoteRef:16] [15:   	Arts. 2843 para. 2 and 2869 CCQ and 279 CCP; Cousineau c. Intact, compagnie d’assurances, 2019 QCCA 1022, para. 37, citing Dubé c. Cliche, 2003 CanLII 75333, para. 28 (QC CA). See Ruffo (Re), 2005 QCCA 1197, paras. 206-208, leave to appeal to SCC refused, 18 May 2006, no. 31304.]  [16:   	For example, the first paragraph of article 292 CCP, which allows a party to produce their witness’s affidavit in lieu of testimony provided it is only to prove a fact secondary to the dispute. ] 

	2870. A statement made by a person who does not appear as a witness, concerning facts to which he could have legally testified, is admissible as testimony on application and after notice is given to the adverse party, provided the court authorizes it.


The court shall, however, ascertain that it is impossible for the declarant to appear as a witness, or that it is unreasonable to require him to do so, and that the reliability of the statement is sufficiently guaranteed by the circumstances in which it is made.

Reliability is presumed to be sufficiently guaranteed with respect in particular to documents drawn up in the ordinary course of business of an enterprise, to documents entered in a register required by law to be kept, and spontaneous statements that are contemporaneous to the occurrence of the facts.
		2870. La déclaration faite par une personne qui ne comparaît pas comme témoin, sur des faits au sujet desquels elle aurait pu légalement déposer, peut être admise à titre de témoignage, pourvu que, sur demande et après qu’avis en ait été donné à la partie adverse, le tribunal l’autorise.

Celui-ci doit cependant s’assurer qu’il est impossible d’obtenir la comparution du déclarant comme témoin, ou déraisonnable de l’exiger, et que les circonstances entourant la déclaration donnent à celle-ci des garanties suffisamment sérieuses pour pouvoir s’y fier.


	Sont présumés présenter ces garanties, notamment, les documents établis dans le cours des activités d’une entreprise et les documents insérés dans un registre dont la tenue est exigée par la loi, de même que les déclarations spontanées et contemporaines de la survenance des faits.




	
	
	

	
	
	


[18] Three criteria must be met to apply the provision: [footnoteRef:17] [17:  	Cousineau c. Intact, compagnie d’assurances, 2019 QCCA 1022 at para. 39. See also Droit de la famille — 152507, 2015 QCCA 1628 at para. 21. It should be noted that there is a procedural requirement that notice be given to the opposing party before the case is ready for trial.] 

· the statement concerns facts about which the declarant may legally testify;
· his or her appearance is impossible or unreasonable;
· the reliability of the statement is sufficiently guaranteed by the circumstances in which it is made.
[19] In this case the proceeding concerns the first two criteria. The reliability of the affidavits of the chief judges, associate chief judge, and associate coordinating judges of the Court of Québec is not really in dispute here. The affidavits were made under oath and concern matters of public interest on which the judges are in a position to testify.
Judicial immunity
[20] [bookmark: _Ref212719117]In Quebec, paragraph 3 of article 9 C.C.P. explicitly enshrines the judicial immunity of the courts and judges. Section 1 of the Magistrate’s Privileges Act[footnoteRef:18] provides that provincially appointed judges enjoy the same immunity as Superior Court judges.[footnoteRef:19] The principle of judicial immunity comes from English law, where its meaning and scope can be found, and is more broadly rooted in the principle of judicial independence.[footnoteRef:20]                                 [18:   	Magistrate’s Privileges Act, CQLR, c. P-24.]  [19:  	See Lauzon c. Gagnon, 2024 QCCA 98, para. 6; H. Patrick Glenn, “La responsabilité des juges”, (1983) 28 R.D. McGill 228, p. 242.]  [20:   	See Kosko c. Bijimine, 2006 QCCA 671, para. 39 [Kosko].] 

Pursuant to the rules of common law, the judicial immunity enjoyed by superior court judges protects them from prosecution for acts committed in the performance of their judicial functions.[footnoteRef:21] This rule aims to allow judges to independently and impartially perform their duties without the fear of retaliation through a civil suit. Thus, the judges are protected from the pressure likely to arise from potential suits by litigants and the risks of intimidation or harassment.[footnoteRef:22] [21:  	Ernst v. Alberta Energy Regulator, 2017 SCC 1, paras. 51 and 54 (reasons of Cromwell, J.) and 116 (reasons of Abella, J., concurring), citing Canada (Attorney General) v. Slansky, 2013 FCA 199, paras. 134-137, leave to appeal to the Supreme Court dismissed, 13 February 2014, no. 35606; Morier et Boily v. Rivard, [1985] 2 S.C.R. 716, paras. 89-91; Bohémier c. Barreau du Québec, 2014 QCCA 961, para. 17, leave to appeal to the Supreme Court refused, 15 January 2015, no. 36006; Kosko, supra, note 20, para. 39; Joad c. Procureure générale du Québec, 2018 QCCA 1227, para. 9; Abitbol c. Emery, 2012 QCCA 1437, para. 7.]  [22:   	Mariève Lacroix, “L’immunité judiciaire au Québec: son fondement et sa mise à l’épreuve”, (2017) 47:2 R.G.D. 310 at 325; Royer c. Mignault, 1988 CanLII 445 (reasons of Rothman, J.), leave to appeal to the Supreme Court refused, no. 20885: “The purpose of the principle is not, of course, to protect the personal interests of judged [sic] but rather to protect the public interest in an independent and impartial justice system. To this end, judges, in performing their judicial functions, must be able to do so without fear of personal liability for what they say or do in their judicial capacities. Any errors they make may be corrected on appeal, (or judicial review, as the case may be), but they should not have to fear that they may be threatened by dissatisfied litigants, or others, with civil actions charging them with malice, bias, or excess of jurisdiction. A judge should not be subject to the influence of personal concerns, conscious or unconscious, when performing his judicial functions”; Taylor v. Canada (Attorney General), 2000 CanLII 17120, paras. 28–29 (FCA).] 

[21] The principle of judicial immunity also means that judges may not be compelled to testify about matters related to their judicial independence, including the way they reach their decisions.[footnoteRef:23] [23:   	Kosko, supra, note 20, para. 41; R. v. K.J.M.J., 2023 NSCA 84, para. 43; Canada (Attorney General) v. Slansky, 2013 FCA 199, para. 160.] 

[22] Moreover, judges must not be compelled to testify about their administrative duties, in particular with respect to assignment.[footnoteRef:24] To preserve its independence, a judicial court must have some control over the assignment of judges to cases, the sitting of the court, and court lists, as well as over the allocation of court rooms and direction of the administrative staff.[footnoteRef:25] The judicial branch must not be accountable to the executive or legislative branch on these matters. In MacKeigan v. Hickman, the Supreme Court considered whether judges can be called to testify on their reasons and on their assignment to a case. A panel of five judges from the Appeal Division of the Supreme Court of Nova Scotia quashed Donald Marshall’s conviction. The panel included a justice who had been Attorney General of Nova Scotia when Marshall was convicted. A Royal Commission assigned the five justices to testify on how the Chief Justice (who was on the panel of five justices at the time) had appointed the members of the panel, and which affidavits were part of the record at the time. The Supreme Court was unanimous: judicial immunity means that the justices did not have to testify on the legal reasoning behind the judgment. Justice McLachlin, as she then was, held that, in the name of independence and the proper functioning of the judicial branch, the Chief Justice of Nova Scotia could not be compelled to explain how he had determined who would sit on the panel because the assignation of judges is the exclusive purview of the Court and its Chief Justice, who need not explain to the executive branch why he assigned a particular judge to a particular case.[footnoteRef:26] [24:   	Ref re Remuneration of Judges of the Prov. Court of P.E.I.; Ref re Independence and Impartiality of Judges of the Prov. Court of P.E.I., 1997 CanLII 317 (SCC), [1997] 3 SCR 3, para. 117.]  [25:   	Valente v. The Queen, [1985] 2 S.C.R. 673, pp. 708-709.]  [26:   	MacKeigan v. Hickman, [1989] 2 S.C.R. 796, pp. 830-831 and 833. See, in a judicial context, R. v. Hahn, 2018 SKCA 73, paras. 39-44.] 

Discussion
[23] The appellants' first argument is that the judge did not consider the need to file the judges’ affidavits into evidence. They add that since several pieces of evidence filed by the judges could have been established in another way, for example, using demographic data about the territories, this criterion was not met.
[24] This argument does not withstand scrutiny. The criteria are clearly established by the case law. First, the statement can relate only facts about which the witness could testify. This requirement refers to the rule that a witness may only testify about facts of which they have personal knowledge (article  2843 C.C.Q.).[footnoteRef:27] Moreover, necessity is assessed in light of the impossibility or unreasonableness of requiring the witness to appear, which requires the party to produce an out-of-court statement; neither the commentary nor the case law associates the criterion of necessity with the non-existence of other possible evidence.[footnoteRef:28] [27:   	This excludes, for example, facts protected by professional secrecy and those that are irrelevant or inadmissible. The witness must be otherwise competent to testify.]  [28:   	Groupe Royal inc. c. Crewcut Investments Inc., 2019 QCCA 1839, para. 15; Université de Sherbrooke c. Beaudoin, 2010 QCCA 28, paras. 107-108; Conseil québécois sur le tabac et la santé c. JTI-MacDonald Corp., 2013 QCCS 20, para. 16(c), leave to appeal to the Court of Appeal refused, 2013 QCCA 1139. See Jean-Claude Royer and Catherine Piché, La preuve civile, 6th ed., Cowansville, Yvon Blais, 2020, p. 576, no. 751.] 

* * *
[25] In this case, the judge found that judicial immunity meant that the judges could not be compelled as witnesses; however, in her view, they were competent to testify about the facts reported in the affidavits.[footnoteRef:29] The appellants see this as a contradiction, which, with respect, does not exist. In this case, the affidavits address, among other things, the linguistic needs of the Court of Québec in various areas; they outline the factors that coordinating judges consider when assigning judges, as well as the challenges associated with employing unilingual French-speaking judges. The administrative independence of the Court of Québec no doubt includes all of these aspects, and the judges had personal knowledge of the facts reported in the affidavits. [29:   	Judgment under appeal, supra, note 2, paras. 38-40.] 

[26] The appellants invoke an obiter dictum from the Court’s 2006 decision in Kosko, which is worthwhile reproducing:
[TRANSLATION]
[43]  Judges may not voluntarily waive this immunity and agree to testify. Immunity belongs neither to judges nor to the parties before them. Rather, it exists to protect the institution of the judiciary and the public’s confidence in it. Consequently, it may not be waived by either the judges or the parties. 
[Reference omitted]
As Kosko stated earlier, at paragraph [41], [TRANSLATION] “this immunity”–as Rochon, J.A. wrote at the time–pertained to the judge’s immunity from being compelled to testify [TRANSLATION] “about the legal proceedings in which they have played a role”.[footnoteRef:30] The sole reference in paragraph [43] of the judgment, which cites Professor Brun’s commentary, confirms this.[footnoteRef:31] The Nova Scotia Court of Appeal recently cited Kosko concerning the judicial function of judges.[footnoteRef:32] In this case, however, the judges were not testifying as to the reasons that led to a judicial decision. Nor are the facts reported by the judges related to a particular administrative decision, for example, the assignment of a particular judge to a particular case (as in MacKeigan v. Hickman), but rather to the functioning and practices or anticipated problems. However, the content of these affidavits raises significant linguistic concerns regarding the assignment decisions made by chief justices and coordinating judges of the practice chambers. In other words, the affidavits report certain facts and their impact on the administrative decisions that must be taken. These incidental issues are “inextricably intertwined” with the judges’ adjudicative function.[footnoteRef:33] However, the situation before the Court is at the limit of subjects clearly covered by judicial immunity, and in this context, the judges could choose to present them before the Superior Court, as they did in the CMQ case. They do not explain an administrative decision per se, but rather the factors they consider when making assignments. There is a risk that they could be asked to explain their decisions on cross-examination. For example, [TRANSLATION] “Can you explain why Judge X sat in Estrie between [dates] despite their poor knowledge of English?”. Thus, judicial immunity applies, given that its fundamental purpose is to protect the integrity of judges so that they do not have to render judicial or administrative decisions while risking having to testify in a proceeding to explain their actions. After all, it is not always so easy to distinguish between general considerations and specific decisions. Judges should not routinely be called upon to defend the scope of their immunity; otherwise, it will be eroded. [30:   	Kosko, supra, note 20, para. 41.]  [31:   	Henri Brun and Guy Tremblay, Droit constitutionnel, 4th ed., Cowansville, Yvon Blais, 2002, p. 815 stated: [TRANSLATION] “Nor can judges be compelled to testify about the reasons guiding their decisions. Their deliberations are confidential. […] A judge may not waive this immunity and decide to testify voluntarily: Promutuel Dorchester, société d’assurance générale c. Ferland, 2000 CanLII 17747 (QC CS), REJB 2000-22465 (S.C.)”. The principle has changed little in the most recent edition of the work.]  [32:   	R. v. K.J.M.J., 2023 NSCA 84, para. 44.]  [33:   	R. v. D’Souza, 2017 ONSC 2231, para. 15. See also, Re Clendenning and Board of Police Commissioners for City of Belleville, 1976 CanLII 696 (ON SC), p. 8.] 

[27] The appellants’ arguments on this point do not convince the undersigned that the judge committed a reviewable error in ruling that the judges could not be compelled to testify but could choose to do so.
[28] Moreover, after finding that the immunity of the judges applies, she added that, [TRANSLATION] “it appears unreasonable to require them to appear to repeat the content of evidence that had already been explained in the affidavits and about which the AGQ had the opportunity to ask questions in the context of the CMQ hearing”.[footnoteRef:34] I agree that it would be unreasonable to assign judges simply to repeat their essential factual observations about the linguistic needs of the various divisions and districts of the Court of Québec from the witness box. The judge exercised her discretion by applying paragraph 2 of article 2870 C.C.Q. Her conclusion is not tainted by an error in principle justifying the Court’s intervention.  [34:   	Judgment under appeal, supra, note 2, para. 43.] 

[29] Even if the judges who signed the affidavits could be compelled to testify, it is generally advisable to avoid calling judges as witnesses to protect the image of justice as a whole. The sight of a judge in the witness box merely risks creating an awkward, if not embarrassing, situation. More specifically, in this case, the respondents’ calling of the signatories of the affidavits is likely to give the public the impression that the judges are favouring the respondents’ position in the dispute. Even though ultimately it was not the case, summoning judges as witnesses would draw them directly into a dispute between the government and private parties, even more so than simply admitting affidavits that are already in the public domain and were voluntarily filed in the CMQ case. 
[30] Moreover, in this case, the subject matter covered in the affidavits is not central to this dispute and, given the passage of time, it may prove to be of secondary importance in establishing the facts. This underscores the unreasonableness of calling judges as witnesses. All the more so–and once again–because cross-examination could go too far by, for example, seeking justifications for a specific assignation —a sensitive matter that is certainly covered by judicial immunity and on which judges cannot be compelled to testify. 
[31] The assignation of judges could lead to long debates about their judicial immunity that are neither necessary nor proportionate in the context where the affidavits and their supporting exhibits are detailed and, I repeat, do not necessarily concern the central issue of this dispute.
[32] In short, I am of the view that the judge did not err in this very specific case when she concluded that it was impossible or unreasonable to call the judges as witnesses in a constitutional dispute of public interest for the sole purpose of introducing their detailed affidavits filed in another case.
* * *
[33] In this case, several sections of the affidavits have a high degree of reliability. The affidavits were given under oath, and the chief judges and coordinating judges were in a position to comment on the needs of the Court of Québec. A significant concern associated with receiving hearsay is thus dispelled.
[34] The appellants’ argument, based on the Supreme Court’s judgment in MediaQMI inc. v. Kamel,[footnoteRef:35] is of little assistance. In that case, journalists sought the communication of exhibits removed from the Superior Court record after the case was settled. The affidavits at issue were obtained by the parties before the settlement in the CMQ case, when they were still in the public domain. [35:   	2021 SCC 23, [2021] 1 S.C.R. 899.] 

[35] I note that some parts of the affidavits support evidence that pertains to the parties’ arguments, not to factual observations.[footnoteRef:36] Judges’ affidavits may not be the best source for certain information, such as demographic data on the courts. The trial judge must assess the opinions and arguments in light of the evidence as a whole, a process with which judges are familiar. The Attorney General of Quebec will have the opportunity to present his point of view on the probative value of the evidence contained in the affidavits of the judges acting as ordinary witnesses. [36:   	For example, the following paragraphs of the application in the CMQ case were supported by the affidavit of Chief Justice Lucie Rondeau dated August 9, 2022: 

		[TRANSLATION]

16. 	Thus, the Challenged Provisions violate the fundamental principle of judicial independence and, more specifically, the guarantee of administrative independence to which the Court is entitled. They therefore result from an unlawful and invalid exercise of the power vested in provincial legislatures under section 92(14) of the Constitution Act, 1867 (the “Constitution”).
[…]
		
225. 	Through legislation, the Minister granted himself the powers he perceived to be lacking under the previous regime to gain complete control over the selection and appointment process, to the point of disregarding the needs of the Court as expressed by the Chief Judge and the Associate Chief Judge, as well as the necessary relationship between the selection and appointment of new judges and the needs of the Court.

226. 	This control amounts to a takeover of the Court’s management and administration and a violation of institutional judicial independence.

227. 	The Applicants submit that the Challenged Provisions violate the principle of judicial independence, thereby violating the province’s power over the administration of justice under section 92(14) of the Constitution, and that they must therefore be declared invalid and inoperative.

[…]

299. 	The protection of judicial independence thus requires the annulment of the sections at issue in this appeal and a return to the Prior version of the Regulation, which was specifically created to safeguard judicial independence and ensure that the Court’s needs are met.] 

[36] The fact that the appellants did not have the opportunity to cross-examine the judges again can be taken into account by the trial judge when assessing the probative value of the affidavits in light of the evidence as a whole. Article 2870 C.C.Q. permits affidavits on which the declarants cannot, by definition, be cross-examined; this is the rationale behind the criteria of necessity and reliability, which are met in this case. Above all, and despite Lac Amiante,[footnoteRef:37] the appellants may still request consent or permission to produce the transcripts of the interviews contained in the CMQ file if they deem them useful. [37:   	Lac d’Amiante du Québec Ltée v. 2858-0702 Québec Inc., 2001 SCC 51.] 

* * *
[37] I accept none of the grounds pleaded by the appellants and I therefore propose to dismiss the appeal with legal costs.
	

	
	

	
	MARK SCHRAGER, J.A.
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[38] We have carefully read the reasons of our colleague Schrager, J.A.
[39] We will not repeat his summary of the history of the dispute between the parties in this case and of parallel disputes, primarily that which resulted from the application for judicial review by the Conseil de la magistrature, the Chief Judge of the Court of Québec, the Associate Chief Judge, and the coordinating judges of this Court at the time (collectively the “Judges”) against the Attorney General of Quebec (the “AGQ”), the rights of the Minister of Justice, and the Secretariat for the selection of candidates for judicial office (the “Council file”).
[40] [bookmark: _Ref222921531]As for the law, it is well established that judges cannot be compelled to testify as to how, on what basis, or why they rendered a particular judgment or decision, which indeed touches upon the principle of judicial independence, which comes from common law and is enshrined in paragraph 11(d) of the Canadian Charter of Rights and Freedoms[footnoteRef:38] (« the Charter »). This means the individual (or decisional) judicial independence that McLachlin, J. characterized as “the most sacrosanct core of judicial independence”.[footnoteRef:39] The other elements of so-called individual independence are security of tenure and financial security.[footnoteRef:40] These three components of judicial independence are not at issue here. [38:  	Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B of the Canada Act 1982 (UK), 1982, c. 11. ]  [39:  	MacKeigan v. Hickman, [1989] 2 S.C.R. 796, 825.]  [40:  	Valente v. The Queen, [1985] 2 S.C.R. 673, 694 and 704.] 

[41] [bookmark: _Ref218671494]Nor can judges be compelled to testify on certain administrative matters that “bear directly and immediately” on the exercise of judicial functions.[footnoteRef:41] This means administrative (or institutional) judicial independence, which is another essential condition of the principle of judicial independence. [41:  	Id., p. 712; cited with approval by Lamer, C.J., in Ref re Remuneration of Judges of the Prov. Court of P.E.I.; Ref re Independence and Impartiality of Judges of the Prov. Court of P.E.I., [1997] 3 S.C.R. 3, 81; for a review of the principles see also, R. v. Edwards, 2024 SCC 15, para. 116.] 

[42] According to Valente, cited with approval by McLachlin, J. in MacKeigan, this condition is related to “assignment of judges, sittings of the court and court lists -- as well as the related matters of allocation of court rooms and direction of the administrative staff engaged in carrying out these functions”.[footnoteRef:42] In MacKeigan, which was uncontradicted by the majority on this point, Cory, J. stated that judicial immunity related to administrative independence “is not of the same fundamental importance”[footnoteRef:43] as that related to adjudicative privilege per se (that is, the decision itself and the judge’s reasons for making it). Thus, according to the Supreme Court, judicial immunity that touches on the adjudicative function is the core of the principle of judicial independence[footnoteRef:44] and is absolute, whereas judicial immunity related to the administration of the court is limited.[footnoteRef:45] [42:  	MacKeigan v. Hickman, supra note 39, pp. 832-833.]  [43:  	MacKeigan v. Hickman, supra note 39, p. 841.]  [44:  	Beauregard v. Canada, [1986] 2 S.C.R. 56, p. 69.]  [45:  	MacKeigan v. Hickman, supra note 39, p. 825; see also Ref re Remuneration of Judges of the Prov. Court of P.E.I.; Ref re Independence and Impartiality of Judges of the Prov. Court of P.E.I. supra, note 41, p. 81.] 

[43] The limits of the courts’ administrative independence are unclear. The Supreme Court’s leading cases on this aspect of judicial independence are at least 30 years old, and therefore do not take into account, in particular, the emergence of new technologies and their use in the internal management of courts.
[44] That said, we find it important to note that we disagree with our colleague’s conclusion that all of the issues addressed by the Judges in their respective affidavits are related to the administrative independence of the Court of Québec. For example, the demography of certain regions served by the Court, the distance between court houses in a region, the number of hospitals offering mental health services in some regions, and the career path of the Judges who signed are not subjects covered by administrative independence and the related judicial immunity.[footnoteRef:46] It must also be borne in mind that the Court of Québec publishes its organizational chart on its website, including the names of the coordinating judges by region and district served, and the number of judges by region or district, the number of presiding justices of the peace, the jurisdictions exercised (criminal and penal, civil, youth, professional, …) and the hearing rolls, etc. [46:  	MacKeigan v. Hickman, supra note 39, p. 826, see also p. 832.] 

[45] Furthermore, assuming that certain matters fall under administrative independence, it would then be necessary to question whether the Judges had the option, by subscribing to their affidavits in dispute, of waiving the constitutional protection recognized for that condition of judicial independence. If so, what is the scope of this faculty? And if it were concluded in this case that the Judges could not waive this immunity in whole or in part given the matters covered in their statements, what is the impact of their decision to waive it nevertheless by subscribing to their affidavits in the Council case, on the one hand, and on the admissibility of those affidavits as evidence in this case, on the other? These crucial questions necessarily flow from an analysis of the question of legal impossibility, but parties have not addressed them in their briefs, on which they have not submitted observations and that the file does not allow to be dealt with effectively.
[46] That said, and with respect for our colleague, in our view, it is not necessary to determine all these issues related to the immunity of the Judges and the impossibility for them to testify at the hearing within the meaning of article 2870 C.C.Q., to the extent the analysis of the issue of reasonability, within the meaning of the same provision, makes it possible to determine the outcome of the appeal. 
[47] We now turn to the excerpts of the judgment under appeal and the judge’s conclusions on this issue.
1) Judgment under appeal
[48] The judge’s key reasons and conditions concerning reasonability within the meaning of article 2870 C.C.Q. are the following:
[TRANSLATION]
2.3. The impossibility or unreasonableness of requiring the declarant to testify at the hearing
[bookmark: par41][41] The impossibility of testifying provided in article 2870 C.C.Q. generally refers to cases of death, illness, incapacity, or another situation preventing the declarant from testifying at the hearing. Legal impossibility is also a valid reason when the law authorizes a witness to refuse to testify. Last, this provision also provides for situations where it would be unreasonable to require the witness to appear.
[bookmark: par42][42] […].
[bookmark: par43][bookmark: _Hlk208927216][43] Even if they could be compelled to testify on the facts set out in their respective affidavits, it appears unreasonable to require them to appear to repeat the content of evidence that had already been explained in the affidavits and about which the AGQ had the opportunity to ask questions in the context of the CMQ hearing.
[…]
2.6. Analysis of the documents
[bookmark: par50][50] After analyzing the documents submitted and for the reasons given above, the Court authorizes the filing in lieu of testimony of the affidavits of the chief judges and coordinating judges and the supporting exhibits. Beyond their relevance to the description of the possible impacts that the impugned provisions would have on the administration of the judicial function of the Court of Québec and services to the public, these affidavits satisfy the criteria of necessity and reliability recognized in the case law.
[bookmark: par51][51] Authorization is not granted with respect to the affidavit of Johanne Carrière and the exhibits in support thereof. That affidavit (EMSB-58) essentially concerns the method she used to correct the data initially collected by the Court of Québec concerning the use of English by judges in certain coordinating regions (EMSB-57). That exercise was based on various documents, that is, the judges’ answers to questionnaires (EMSB-59 and EMSB-60) and the files related to the assignation of judges (EMSB-61 and EMSB-62).
[bookmark: par52][52] However relevant and reliable that statement may be–having been sworn at the same time as Judge Scott Hughes’s–the Applicants do not explain why it is impossible, or even unreasonable, to require Ms. Carrière to appear as a witness at the hearing. She enjoys no immunity, and the fact that she is likely to come and repeat the content of her affidavit and explain exhibits EMSB-59 through EMSB-62 cannot preclude the AGQ’s right to cross-examine this witness. 
[Emphasis and text in brackets added; references omitted.]
2) Analysis
· Relevant statutory provisions in evidentiary matters
	Civil Code of Québec                    
	Code civil du Québec

	
	

	[…]
	[…]

	TITLE TWO
	TITRE DEUXIÈME

	MEANS OF PROOF
	DES MOYENS DE PREUVE

	
	

	2811. A fact or juridical act may be proved by a writing, by testimony, by presumption, by admission or by the production of real evidence, according to the rules set forth in this Book and in the manner provided in the Code of Civil Procedure (chapter C-25.01) or in any other Act.
	2811. La preuve d’un acte juridique ou d’un fait peut être établie par écrit, par témoignage, par présomption, par aveu ou par la présentation d’un élément matériel, conformément aux règles énoncées dans le présent livre et de la manière indiquée par le Code de procédure civile (chapitre C-25.01) ou par quelque autre loi.

	
	

	CHAPTER II
	CHAPITRE DEUXIÈME

	TESTIMONY
	DU TÉMOIGNAGE

	
	

	2843. Testimony is a statement whereby a person relates facts of which he has personal knowledge or whereby an expert gives his opinion.
	2843. Le témoignage est la déclaration par laquelle une personne relate les faits dont elle a eu personnellement connaissance ou par laquelle un expert donne son avis.


	To make proof, testimony shall be given by deposition in a judicial proceeding unless otherwise agreed by the parties or provided by law.
	Il doit, pour faire preuve, être contenu dans une déposition faite à l’instance, sauf du consentement des parties ou dans les cas prévus par la loi.

	
	

	[…]
	[…]

	CHAPTER III
	CHAPITRE TROISIÈME

	CERTAIN STATEMENTS
	DE CERTAINES DÉCLARATIONS

	
	

	2869. A statement made by a person who does not testify in the judicial proceeding or made by a witness prior to the judicial proceeding is admissible as testimony if the parties consent thereto; a statement that meets the requirements of this chapter or of the law is also admissible as testimony.
	2869. La déclaration d’une personne qui ne témoigne pas à l’instance ou celle d’un témoin faite antérieurement à l’instance est admise à titre de témoignage si les parties y consentent; est aussi admise à titre de témoignage la déclaration qui respecte les exigences prévues par le présent chapitre ou par la loi.


	2870. A statement made by a person who does not appear as a witness, concerning facts to which he could have legally testified, is admissible as testimony on application and after notice is given to the adverse party, provided the court authorizes it.
	2870. La déclaration faite par une personne qui ne comparaît pas comme témoin, sur des faits au sujet desquels elle aurait pu légalement déposer, peut être admise à titre de témoignage, pourvu que, sur demande et après qu’avis en ait été donné à la partie adverse, le tribunal l’autorise.


	The court shall, however, ascertain that it is impossible for the declarant to appear as a witness, or that it is unreasonable to require him to do so, and that the reliability of the statement is sufficiently guaranteed by the circumstances in which it is made.
[…]
	Celui-ci doit cependant s’assurer qu’il est impossible d’obtenir la comparution du déclarant comme témoin, ou déraisonnable de l’exiger, et que les circonstances entourant la déclaration donnent à celle-ci des garanties suffisamment sérieuses pour pouvoir s’y fier.
[…]

	
Code of Civil Procedure
	
Code de procédure civile

	
	

	DIVISION III
	SECTION III

	HEARING OF WITNESSES
	L’AUDITION DES TÉMOINS

	
	

	276. All persons are presumed competent to testify and may be compelled to do so. However, persons who, because of their young age or physical or mental condition, are unable to relate the facts of which they have knowledge are not competent to testify.
	276. Toute personne est présumée apte à témoigner et peut être contrainte de le faire. Elle est inapte à témoigner si, en raison de son jeune âge ou de son état physique ou mental, elle n’est pas en état de rapporter des faits dont elle a eu connaissance.

	[…]
	[…]

	
	

	279. In any defended proceeding, the witnesses are examined at the hearing, the other parties being present or having been duly called.
	279. Dans toute instance contestée, les témoins sont interrogés à l’audience, les autres parties présentes ou dûment appelées.

	A party may request that witnesses testify without knowledge of the testimony given by other witnesses. However, barring exceptional circumstances, no such request may be made in the case of expert witnesses.
	Chaque partie peut demander que les témoins déposent sans prendre connaissance des autres témoignages. Cependant, à moins de circonstances exceptionnelles, une telle demande ne peut viser les témoins experts.


	A witness who has been examined before the trial may be examined anew during the trial on a party’s request.
	Le témoin qui a été interrogé préalablement à l’instruction peut, au moment de l’instruction, être interrogé de nouveau sur demande de l’une ou l’autre des parties.

	[…]
	[…]

	
	

	[Underlining and emphasis added]
	[Soulignements et caractères gras ajoutés]


[49] [bookmark: _Ref218670735]The mechanism set forth in article 2870 of the Civil Code of Québec thus constitutes an exception to the principle that, in order to be admissible as evidence, a person’s testimony regarding facts of which they have personal knowledge must be given by deposition at the hearing such that the opposing party may cross-examine them,[footnoteRef:47] unless otherwise agreed by the parties or provided by law.[footnoteRef:48] This mechanism for the administration of evidence, which allows for a departure from the adversarial process,[footnoteRef:49] should therefore be applied only sparingly. [47:  	Art. 2843 C.C.Q.; Cousineau c. Intact, compagnie d’assurances, 2019 QCCA 1022, para. 38; Dubé c. Cliche, 2003 CanLII 75333 (QC CA), paras. 28 and 29.]  [48:  	Art. 2843 C.C.Q.]  [49:  	Innu-Science Canada inc. c. Laboratoire Choisy ltée, 1999 CanLII 13503, para. 12 (QC CA).] 

·  Did the judge commit a reviewable error in finding that it was “unreasonable” to require the Judges to testify at the hearing?
[50] While by no means exhaustive, the case law has identified the following types of reasons, either alone or in combination, for which it has been deemed unreasonable to require a declarant to appear in person to testify at a hearing: the declarant’s distance from the location; the difficulty in locating the declarant and the high cost of the steps involved;[footnoteRef:50] in the case of a witness residing abroad, their testimony would add nothing to their strictly factual written report;[footnoteRef:51] the declarant’s health issues;[footnoteRef:52] combined with the modest amount in dispute, the obligation to testify could negatively affect the declarant, given the intimate nature of the information already contained in their statement, the criminal context in which their statement was obtained, and their age at the time they made it, etc.[footnoteRef:53] [50:  	Itenberg c. Breuvages Cott inc.,2000 CanLII 7586 (QC CA), [2000] R.R.A. 285 (C.A.), paras. 14-15 and case law cited; Y.C. c. M.H., 2011 QCCS 5529, para. 49.]  [51:  	Despec Supplies Inc. c. Royal & Sun alliance Insurance PLC, 2006 QCCA 145, para. 13.]  [52:  	Succession de Tremblay c. Provencher, 2017 QCCS 4503, para. 9; Fares c. Ramori Canada inc., 2006 QCCS 3438, para. 10.]  [53:  	Procureur général du Québec c. Koda, 2021 QCCQ 880, paras. 22-23.] 

[51] Here, the judge’s reasons are entirely different. Thus, in addition to finding it necessary to file the affidavits in dispute because the Judges could not be compelled to testify, the judge alternatively concluded that it would be unreasonable to compel them to testify at the hearing, given that they would then be required to [TRANSLATION] “repeat the content of evidence that had already been explained in the affidavits and about which the AGQ had the opportunity to ask questions in the context of the CMQ hearing”.
[52] Moreover, with respect to Ms. Carrière, the Court of Québec administrative procedures analyst, the judge dismissed the application to have her affidavit filed in lieu of testimony pursuant to article 2870 C.C.Q. because [TRANSLATION] “the fact that she would probably come and repeat the content of her statement and explain exhibits EMSB-59 through EMSB-62 cannot interfere with the AGQ’s right to cross-examine this witness”. 
[53] It is difficult to conceive that it would not be unreasonable to require Ms. Carrière’s deposition at the hearing, even if she would then be called upon to repeat the allegations contained in her affidavit, but that it would, on the contrary, be unreasonable to require the deposition at the hearing of one of the Judges for that same reason. The alternative criterion of reasonableness in article 2870 C.C.Q. is different and is not linked to that of impossibility, and that, in this case, the analysis of the former cannot borrow, closely or distantly, from the latter for fear of duplication. Thus, authorizing the filing of the Judges’ statements pursuant to article 2870 C.C.Q., on the grounds that it would be unreasonable to require them to testify at the hearing, for the reasons previously stated by the judge, could be perceived by the public as a form of elitism[footnoteRef:54] and runs the risk alluded to by Major, J., in the Supreme Court’s unanimous decision in Ell v. Alberta,[footnoteRef:55] thereby citing with approval Binnie, J.’s warning in Mackin:[footnoteRef:56]  [54:  	It is important to note that we are not suggesting that this motivated the judge to find as she did.]  [55:  	Ell v. Alberta, 2003 SCC 35.]  [56:  	Mackin v. New Brunswick (Minister of Finance); Rice v. New Brunswick, 2002 SCC 13, para. 116.] 

29. […] In assessing this issue, it must be considered that the conditions of independence are intended to protect the interests of the public. Judicial independence serves not as an end in itself, but as a means to safeguard our constitutional order and to maintain public confidence in the administration of justice:  […]. The principle exists for the benefit of the judged, not the judges. If the conditions of independence are not “interpreted in light of the public interests they were intended to serve, there is a danger that their application will wind up hurting rather than enhancing public confidence in the courts”: […].
[Emphasis added; references omitted.]
[54] In MacKeigan, Wilson, J., dissenting in part, expressed the same view:
When there is a real risk that judicial immunity may be perceived by the public as being advanced for the protection of the judiciary rather than for the protection of the justice system, the public interest in my view requires that the question be asked and answered.[footnoteRef:57] [57:  	MacKeigan v. Hickman, supra, note 39, p. 809.] 

[55] We are nevertheless of the view for reasons differing from those of the judge, but aligning with some of those of our colleague, that it would be unreasonable, within the meaning of article 2870 C.C.Q., to require the Judges to testify at the hearing.
[56] The assessment of reasonableness is discretionary and requires that judges weigh a series of factors, including the importance of the evidence, the degree to which the opposing party’s ability to cross-examine is impaired and the nature of the disadvantages of having judges testify. In our view, it is always preferable to avoid, whenever possible, having judges testify, not out of concern for protecting them as judges, but rather to protect the justice system in general and foster public confidence in its administration. Judges play a crucial role in this system, and several issues can arise when a judge testifies before a court. For example, the judge could appear to be favouring the party at whose request they are testifying, which can compromise the appearance of impartiality, a fundamental requirement in judicial matters. The lawyers who examine or cross-examine the judge, and the hearing judge who must assess their credibility, find themselves in a difficult, even awkward, position. It is therefore in the interest of justice to avoid such testimony as much as possible. The justice system should only have to deal with these issues when a judge’s testimony before the court is legally possible and absolutely necessary. 
[57] In this case, however, the Judges’ testimony about the subjects addressed in their affidavits does not appear essential, or even sufficiently important to justify exposing the justice system to the risks discussed above. The statements primarily concern subjects relating to the linguistic realities and needs of the Court of Québec in various regions: the use of English by judges in those regions, the judicial resources serving the population of those regions, logistical issues related to the use of interpreters, and the prejudice that would result from access to justice if unilingual judges were appointed in those regions. These issues were relevant in the Council’s case to debate the validity of the new provisions concerning the appointment of judges of the Court of Québec and certain notices of selection. However, this is not the debate in this case, which concerns essentially the application of Bill 96 to English-language school boards. Furthermore, the Judges’ affidavits date from 2022 or 2023 and the statistics cited are therefore out of date. The appellants have access to more recent data and may produce them if they deem it appropriate.
[58] Therefore, it is preferable to use the Judges’ affidavits as a mode of proof, rather than requiring them to appear before the Court, which, in the circumstances and for the reasons above, would be unreasonable. Furthermore, like Schrager, J.A., we are of the view that it is appropriate to leave it to the trial judge to assess the probative value of the statements, particularly to exclude excerpts that are opinion evidence or arguments.
[59] Last, we cannot conclude without noting that these reasons must not be interpreted as a free pass allowing judges to file an affidavit in a case on the assumption that it will always be unreasonable to compel them to appear and testify at the hearing or in any other. Each case will always be considered on its own merits.
[60] For these reasons, which pertain solely to the issue of “reasonableness”, we concur with our colleague in dismissing the appeal, with costs.
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