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	JUDGMENT

	

	


The appellant, Conseil de bande de Pessamit, appeals from a judgment of the Superior Court rendered in the course of a proceeding on September 26, 2023 (the Honourable Serge Francoeur), dismissing its application to dismiss, for disqualification, and for a declinatory exception.
For the reasons of Lavallée, J.A., with which Gagnon and Kalichman, JJ.A. agree, THE COURT:
GRANTS the application for leave to appeal from the conclusion of the judgment in first instance dismissing the appellant’s exception to dismiss;
ALLOWS the appeal in part, for the sole purpose of replacing paragraph 30 of the judgment of first instance with the following:
[30]	DISMISSES the application for disqualification and the declinatory exception, but GRANTS the defendant’s application to dismiss; 
With legal costs, both in first instance and on appeal.
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	REASONS OF LAVALLÉE, J.A.

	

	


The Conseil de bande de Pessamit (the “appellant” or “Band Council”) appeals from a judgment of the Superior Court (the Honourable Serge Francoeur) rendered in the course of proceedings on September 26, 2023, dismissing the declinatory exception, the exception to dismiss, and the ground for disqualification argued by the appellant.[footnoteRef:1] [1:  	Rock c. Conseil de bande de Pessamit, 2023 QCCS 3806 [Judgment under appeal]. The conclusion of the judgment under appeal dismissing the appellant’s application to have the respondents’ counsel disqualified is not challenged in this appeal.] 

[bookmark: _Ref181094577]The application for leave to appeal from that judgment was granted in part by a judge of this Court. She granted the Band Council leave to appeal from the conclusion of the judgment stating that the Superior Court had subject-matter jurisdiction to hear this dispute and deferring to the panel the conclusion of the judgment stating that the respondents had the interest required to bring proceedings requesting the conclusions sought.[footnoteRef:2] [2:  	Conseil de bande de Pessamit c. René Rock et al., 2023 QCCA 1470, November 24, 2023, para. 13 (Gagné, J.A.).] 

[bookmark: _Hlk181004268]For the following reasons, I am of the view that the judgment’s conclusion on the declinatory exception is well founded because the proceeding initiated by the respondents does not fall under the exclusive jurisdiction of the Federal Court.
That being said, I believe that leave should be granted to appeal from the conclusion in the judgment in first instance ruling that the respondents have sufficient interest to act on behalf of the Première Nation des Innus de Pessamit (the “First Nation”) within this proceeding. That ground of appeal will be allowed. 
I. Background
In first instance, the respondents, four members of the First Nation and members of the Bande des Innus de Pessamit within the meaning of the Indian Act[footnoteRef:3] (“I.A.”), addressed the Superior Court seeking a permanent injunction ordering the Band Council to return to the First Nation all documents and information and to cease any action in connection with collective Aboriginal rights and moneys, other than “Indian moneys”, held exclusively by the First Nation. [3:  	Indian Act, R.S.C. (1985), c. I-5, para. 2(1).] 

The First Nation and the Band Council are separate entities, with distinct jurisdictions.
The First Nation is an Aboriginal community of about 4,000 members living principally, but not exclusively, on the Pessamit reserve, located about 40 km west of Baie-Comeau.
It is common ground that “[t]he powers exercisable by the Council and the Band arise by virtue of the provisions of the Indian Act. […]”.[footnoteRef:4] The Band Council is an entity that holds only those powers delegated to it by that statute, which powers apply only within the Pessamit reserve.[footnoteRef:5]  [4:  	Public Service Alliance of Canada v. Francis et al., [1982] 2 SCR 72, p. 76.]  [5:  	On the subject-matter jurisdiction of band councils, see: R. v. Paul Band, 1983 ABCA 308, para. 20; Whitebear Band Council v. Carpenters Council of Saskatchewan, [1982] 135 D.L.R. (3d) 128, 1982 CanLII 2582, para. 19 (C.A. Sask.). On the territorial jurisdiction of band councils, see: Domaine du lac des Coeurs inc. c. Corporation municipale de Les Escoumins, [1994] R.L. 615, 1994 CanLII 5342 (C.A.), para. 13.] 

The four respondents argue that the Band Council unlawfully appropriated the First Nation’s jurisdiction regarding Aboriginal rights and governmental self-determination. For example, they cite situations that, in their view, constitute an unlawful appropriation of the First Nation’s powers:
· Without the authorization of the First Nation or even consulting it, the Band Council negotiated agreements with various governmental, para-governmental, and private bodies or other entities regarding the First Nation’s Aboriginal rights over the Nitassinan. The Band Council and its representatives intervened, in particular, without right and without consulting the First Nation, by entering into two agreements in 2012 with Hydro-Québec for hydroelectric power plants to be built on the Sault aux Cochons river. The Band Council also filed specific claims before the Specific Claims Tribunal on issues concerning the First Nation’s Aboriginal rights over the Nitassinan.
· Without right and without consulting the First Nation, Band Council representatives approached governmental bodies regarding the forest-dwelling caribou in the Nitassinan;
· On June 3, 2022, the Band Council adopted a resolution, outside the jurisdiction conferred upon it in the I.A. to state that it was the only government body that could represent the First Nation.
Accordingly, the respondents seek an injunction prohibiting the Band Council from acting and making decisions with respect to the First Nation’s Aboriginal rights and self-government. This injunction would order the Band Council to stop exercising the Aboriginal rights that section 35(1) of The Constitution Act, 1982[footnoteRef:6] (“Constitution Act, 1982”) recognizes as being inherent to the “aboriginal peoples”, that is the First Nation, not the Band Council.  [6:  	The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c 11.] 

The respondents’ objective is for the First Nation to recover the whole of its powers over Aboriginal rights and governmental self-determination.
II. The judgment in first instance
[bookmark: _Hlk181004683]The Band Council presented an application to dismiss, for disqualification, and for a declinatory exception against an originating application for a permanent injunction filed by the respondents. 
[bookmark: _Hlk181004761]First, it argued that the respondents did not have sufficient interest to act before the courts on behalf of the First Nation against the Band Council (“exception to dismiss”). In the alternative, it argued that the Federal Court was the only competent court to hear the dispute (“declinatory exception”) and that counsel for the respondents should be disqualified from representing them (“disqualification”).
i. Declinatory exception
The Band Council claims that a customary band council is a federal board, commission or other tribunal within the meaning of the Federal Courts Act[footnoteRef:7] (“F.C. Act”). The issue of determining the limits of its jurisdiction as a federal board, commission or other tribunal would therefore fall under the exclusive jurisdiction of the Federal Court. [7:  	R.S.C. 1985, c. F-7.] 

[bookmark: _Hlk181004851]The judge was instead of the opinion that the Band Council, when it intervened with respect to the First Nation’s Aboriginal rights and self-government was not acting as a federal board, commission or other tribunal and that the Superior Court had jurisdiction to hear the respondents’ application. He therefore dismissed the declinatory exception.[footnoteRef:8] [8:  	Judgment under appeal, paras. 10–18.] 

ii. Exception to dismiss
The Band Council also argued that the respondents did not have sufficient interest to act because they were arguing collective rights belonging to all members of the First Nation and that they had not obtained the requisite authorization to act on the latter’s behalf.
[bookmark: _Hlk181004883]The judge in first instance dismissed this argument on the ground that the respondents, as members of the First Nation, were entitled to complain that the Band Council was wrongfully interfering with the First Nation’s Aboriginal rights. The judge was of the view that the respondents had sufficient interest to raise a public interest issue within the meaning of the second paragraph of article 85 C.C.P.[footnoteRef:9] [9:  	Id., paras. 19–24.] 

iii. Ground for disqualification
With respect to the application to have Mtre François Boulianne disqualified, the judge concluded that he had not violated a Court order by representing the rights of the four respondents personally because the order rendered on March 12, 2020[footnoteRef:10] (based on professional secrecy), prevented him only from saying he represented or had been mandated by the Band or the First Nation.[footnoteRef:11] [10:  	Conseil des Innus de Pessamit c. Boulianne, 2020 QCCS 1410.]  [11:  	Id., paras. 25–27.] 

III. Grounds of appeal
[bookmark: _Hlk168342027]The Band Council sought leave to appeal from this judgment rendered in the course of a proceeding, arguing that:
· The judge had erred in law by concluding that the Superior Court had jurisdiction to hear the respondents’ proceeding.
· The judge erred in law by applying article 85 C.C.P. and recognizing that the respondents had sufficient interest to act.
A judge of this Court granted leave to appeal in part with respect to the declinatory exception, finding that to dismiss it would likely cause irreparable harm within the meaning of the second paragraph of article 31 C.C.P. because the judgment on the merits would be unable to remedy the situation.[footnoteRef:12] She deferred the decision to grant leave to appeal from the judge’s conclusion on the respondents’ sufficient interest to the Court, correctly finding that the Court should answer this public interest issue immediately in the event the panel dismissed the appeal from the dismissed declinatory exception. [12:  	Conseil de bande de Pessamit c. Rock, supra, note 2. ] 

[bookmark: _Hlk181005285]As discussed below, the aspect of the appeal concerning the declinatory exception must be dismissed. That being said, I am of the view that the Band Council should be granted leave to appeal from the conclusion in the judgment declaring that the respondents have sufficient interest to act in the public interest because it is a conclusion likely to cause irreparable harm to the Band Council (art. 31 para. 2 C.C.P.), and that the appeal should be allowed on this issue.
IV. Analysis
The appeal first raises the issue of whether the Superior Court has jurisdiction to hear this dispute or whether it falls under the exclusive jurisdiction of the Federal Court instead. If the Superior Court is deemed competent, this Court will then determine whether the respondents, as members of the First Nation, had sufficient interest to act in the public interest to ask the Superior Court to grant the declaratory and injunctive conclusions they sought in their originating application.
A. Declinatory exception
It is appropriate to make a few remarks before analyzing the reasons of the judgment in first instance concerning the declinatory exception.
First, a court of justice either has subject-matter jurisdiction, or it does not. The Superior Court, as a court of original general jurisdiction, may hear any proceeding that is not exclusively attributed to another court. Its inherent jurisdiction can be narrowed in favour of another court only through a clear and plain statutory provision. Jurisdiction is assessed with regard to the parties, the subject in dispute, and the remedies sought. When determining whether a court has jurisdiction to hear a claim, the “essential nature of the claim” must be determined based on a “realistic appreciation of the practical result sought by the claimant”.[footnoteRef:13] [13:  	Canada v. Domtar Inc., 2009 FCA 218, para. 28, citing Canada v. Roitman, 2006 FCA 266, application for leave to appeal to the Supreme Court dismissed, December 7, 2006, No. 31634, repeated in Stephkan Holdings Inc. c. Agence du revenu du Canada, 2013 QCCA 1651, para. 8.] 

This analysis of a court’s jurisdiction, in the context of a declinatory exception alleging a lack of subject-matter jurisdiction, must be carried out assuming the facts to be true, which imposes a degree of care in analyzing the ground to avoid bringing the dispute to a premature end.[footnoteRef:14] [14:  	MC Commercial inc. c. Collerette, 2020 QCCA 305, para. 1, application for leave to appeal to the Supreme Court dismissed, December 10, 2020, No. 39148, citing Parisien c. Hôtel du Lac Tremblant inc., 2018 QCCA 2217, paras. 5–6, itself citing St-Eustache (Ville de) c. Régie intermunicipale Argenteuil Deux-Montagnes, 2011 QCCA 227, para. 25. ] 

[bookmark: _Ref177561679]The case law teaches that when deciding a declinatory exception based on subject-matter jurisdiction, the Court must refrain from relying on a party’s characterization of the claim, which may be a “thin pretence”[footnoteRef:15] to a claim over which the Court has jurisdiction.  [15:  	Canada (Attorney General) v. TeleZone Inc., 2010 SCC 62, para. 78.] 

[bookmark: _Ref87442947]The state of the law is clear in this regard. It is not the characterization of the proceeding by a party that determines the jurisdiction of a court, but rather the essential nature of the dispute. In the leading case Webec v. Ontario Hydro,[footnoteRef:16] the Supreme Court favoured a two-step analysis to identify the court with the jurisdiction to decide a dispute.[footnoteRef:17] The first step involves an examination of the statutory provisions at issue, in particular those dealing with jurisdiction, and the second step consists of identifying the essential nature of the dispute by examining not the applicant’s legal characterization thereof, but its context, assuming the facts alleged to be true. [16:  	Weber v. Ontario Hydro, [1995] 2 S.C.R. 929.]  [17:  	Id., at paras. 57 and 67. See also: Procureur général du Québec c. Groleau, 2022 QCCA 545, paras. 22–23, application for leave to appeal to the Supreme Court dismissed, March 16, 2023, No. 40264.] 

1. First step: examination of the statutory provisions 
Section 18 of the F.C. Act confers exclusive jurisdiction upon the Federal Court to order an injunction against a federal board, commission or other tribunal when the injunctive relief is brought by way of an application for judicial review, in accordance with section 18.1(1): 
	18(1) Subject to section 28, the Federal Court has exclusive original jurisdiction

(a) to issue an injunction, writ of certiorari, writ of prohibition, writ of mandamus or writ of quo warranto, or grant declaratory relief, against any federal board, commission or other tribunal; and

(b) to hear and determine any application or other proceeding for relief in the nature of relief contemplated by paragraph (a), including any proceeding brought against the Attorney General of Canada, to obtain relief against a federal board, commission or other tribunal.


[…]

(3) The remedies provided for in subsections (1) and (2) may be obtained only on an application for judicial review made under section 18.1.
	18(1) Sous réserve de l’article 28, la Cour fédérale a compétence exclusive, en première instance, pour :

a) décerner une injonction, un bref de certiorari, de mandamus, de prohibition ou de quo warranto, ou pour rendre un jugement déclaratoire contre tout office fédéral;

b) connaître de toute demande de réparation de la nature visée par l’alinéa a), et notamment de toute procédure engagée contre le procureur général du Canada afin d’obtenir réparation de la part d’un office fédéral.

[…]

(3) Les recours prévus aux paragraphes (1) ou (2) sont exercés par présentation d’une demande de contrôle judiciaire.
[Emphasis added]


[1] Section 18.1 offers additional details on the application for judicial review in question under section 18(3) in fine:
	18.1(1) An application for judicial review may be made by the Attorney General of Canada or by anyone directly affected by the matter in respect of which relief is sought.

[…]

(3) On an application for judicial review, the Federal Court may


(a) order a federal board, commission or other tribunal to do any act or thing it has unlawfully failed or refused to do or has unreasonably delayed in doing; or


(b) declare invalid or unlawful, or quash, set aside or set aside and refer back for determination in accordance with such directions as it considers to be appropriate, prohibit or restrain, a decision, order, act or proceeding of a federal board, commission or other tribunal.

(4) The Federal Court may grant relief under subsection (3) if it is satisfied that the federal board, commission or other tribunal

(a) acted without jurisdiction, acted beyond its jurisdiction or refused to exercise its jurisdiction;

(b) failed to observe a principle of natural justice, procedural fairness or other procedure that it was required by law to observe;


(c) erred in law in making a decision or an order, whether or not the error appears on the face of the record;


(d) based its decision or order on an erroneous finding of fact that it made in a perverse or capricious manner or without regard for the material before it;


(e) acted, or failed to act, by reason of fraud or perjured evidence; or


(f) acted in any other way that was contrary to law.
[…]

	18.1(1) Une demande de contrôle judiciaire peut être présentée par le procureur général du Canada ou par quiconque est directement touché par l’objet de la demande.

[…]

(3) Sur présentation d’une demande de contrôle judiciaire, la Cour fédérale peut :

a) ordonner à l’office fédéral en cause d’accomplir tout acte qu’il a illégalement omis ou refusé d’accomplir ou dont il a retardé l’exécution de manière déraisonnable;

b) déclarer nul ou illégal, ou annuler, ou infirmer et renvoyer pour jugement conformément aux instructions qu’elle estime appropriées, ou prohiber ou encore restreindre toute décision, ordonnance, procédure ou tout autre acte de l’office fédéral.


(4) Les mesures prévues au paragraphe (3) sont prises si la Cour fédérale est convaincue que l’office fédéral, selon le cas :

a) a agi sans compétence, outrepassé celle-ci ou refusé de l’exercer;

b) n’a pas observé un principe de justice naturelle ou d’équité procédurale ou toute autre procédure qu’il était légalement tenu de respecter;

c) a rendu une décision ou une ordonnance entachée d’une erreur de droit, que celle-ci soit manifeste ou non au vu du dossier;

d) a rendu une décision ou une ordonnance fondée sur une conclusion de fait erronée, tirée de façon abusive ou arbitraire ou sans tenir compte des éléments dont il dispose;

e) a agi ou omis d’agir en raison d’une fraude ou de faux témoignages;

f) a agi de toute autre façon contraire à la loi.
[…]
[Emphasis added]


Thus, the Federal Court’s exclusive powers apply to a “federal board, commission or other tribunal” pursuant to section 18.1(3) F.C. Act. Paragraph 2(1) of the statute defines that expression as follows:
	federal board, commission or other tribunal means any body, person or persons having, exercising or purporting to exercise jurisdiction or powers conferred by or under an Act of Parliament or by or under an order made under a prerogative of the Crown, other than the Tax Court of Canada or any of its judges or associate judges, any such body constituted or established by or under a law of a province or any such person or persons appointed under or in accordance with a law of a province or under section 96 of the Constitution Act, 1867; (office fédéral)
	office fédéral Conseil, bureau, commission ou autre organisme, ou personne ou groupe de personnes, ayant, exerçant ou censé exercer une compétence ou des pouvoirs prévus par une loi fédérale ou par une ordonnance prise en vertu d’une prérogative royale, à l’exclusion de la Cour canadienne de l’impôt et ses juges et juges adjoints, d’un organisme constitué sous le régime d’une loi provinciale ou d’une personne ou d’un groupe de personnes nommées aux termes d’une loi provinciale ou de l’article 96 de la Loi constitutionnelle de 1867. (federal board, commission or other tribunal) 


[bookmark: _Ref177561863]Case law has interpreted these provisions. In ITO-Int’l Terminal Operators v. Miida Electronics,[footnoteRef:18] the Supreme Court stated the requirements for determining whether the Federal Court has exclusive jurisdiction to hear a dispute within the meaning of sections 18 and 18.1 F.C. Act The Federal Court’s exclusive jurisdiction is a function of the three following conditions:   [18:  	ITO-Int'l Terminal Operators v. Miida Electronics, [1986] 1 S.C.R. 752.] 

1. There must be a statutory grant of jurisdiction by the federal Parliament.
2. There must be an existing body of federal law which is essential to the disposition of the case and which nourishes the statutory grant of jurisdiction.
3. The law on which the case is based must be “a law of Canada” as the phrase is used in s. 101 of the Constitution Act, 1867.[footnoteRef:19] [19:  	Id., 766.] 

These three conditions must be met to find that the Federal Court has exclusive jurisdiction to hear a claim. On this subject, the Supreme Court emphasized that:
[bookmark: _Ref181863080]This Court held in ITO that a statutory grant of jurisdiction is necessary, but not alone sufficient, for the Federal Court to have jurisdiction in a given case. Because Parliament established the Federal Court pursuant to its competence, under s. 101 of the Constitution Act, 1867, to establish “additional Courts for the better Administration of the Laws of Canada”, the role of the Federal Court is constitutionally limited to administering “the Laws of Canada”, which in this context means federal law (Thomas Fuller, at p. 707; Quebec North Shore, at pp. 1065-66; Consolidated Distilleries, at pp. 521-22). […][footnoteRef:20] [20:  	Windsor (City) v. Canadian Transit Co., 2016 SCC 54, para. 34, citing ITO-Int’l Terminal Operators v. Miida Electronics, supra, note 18 at 766.] 

 [Emphasis added]
[bookmark: _Ref168686314]A body may be characterized as a “federal board, commission or other tribunal” within the meaning of the F.C. Act if it exercises jurisdiction or powers conferred by an Act of Parliament or if it exercises jurisdiction or a power with a “public character”.[footnoteRef:21] On several occasions, the case law, in particular that of the Federal Court of Appeal, has recognized that the Federal Court has jurisdiction to hear an application for the judicial review of a decision made by a band council[footnoteRef:22] when the issue in dispute is public in nature and the power conferred on the band to make this decision arises from “a law of Canada”, which includes the I.A. and First Nation customary rules or practices:   [21:  	Highwood Congregation of Jehovah’s Witnesses (Judicial Committee) v. Wall, 2018 SCC 26, para. 14 “[...] Judicial review is only available where there is an exercise of state authority and where that exercise is of a sufficiently public character. […]”.]  [22:  	For a characterization of a band council, see: Air Liaison inc. c. Conseil des Innus de Unamen Shipu, 2014 QCCS 2299, para. 25. To the same effect, see also: Horseman v. Horse Lake First Nation, 2013 FCA 159, para. 6; Felix Sr. c. Sturgeon Lake First Nation, 2011 FC 1139, para. 15; Pitawanakwat v. Wikwemikong Tribal Police Service, 2010 FC 917, para. 26.] 

[bookmark: _Ref177562209][29]	The Federal Court of Appeal and this Court have held on numerous occasions that the Federal Court has jurisdiction to review decisions of a First Nation council where the issue is over a matter that is “public” in nature, and where a source of the jurisdiction or power originates from an Act of Parliament such as the Indian Act, including where the power also involves the application of Indigenous law, custom or practice of the First Nation. As such, First Nation councils and bodies created by them or by First Nations as a whole (through custom or otherwise), such as election appeal tribunals or election committees, have historically been recognized as a “federal board, commission or other tribunal” for the purposes of the FC Act when making decisions under those powers. The Court’s jurisdiction also extends to the individual Chief and councillors acting, or purporting to act, in their official capacity under those powers.[footnoteRef:23] [23:  	Bellegarde v. Carry the Kettle First Nation, 2024 FC 699, para. 29. See also: Marie-Jewell v. Salt River First Nation #195, 2024 FC 192, para. 24; Vollant v. Sioui, 2006 FC 487, para. 25. On the existence of a “custom” and its legal value, see: Bertrand v. Acho Dene Koe First Nation, 2021 FC 287, paras. 41–42. On the difference between “Aboriginal law” and “Canadian law”, see: George v. Heiltsuk First Nation, 2023 FC 1705, paras. 25–29.] 

[References omitted; emphasis added]
The notion of “decision” is also broadly interpreted in case law. In Air Canada v. Toronto Port Authority, the Federal Court of Appeal relied on the wording of the F.C. Act to circumscribe the scope of decisions subject to judicial review. It concluded that any act, order, or proceeding, as well as any failure or delay in their execution, were decisions rendered by a band council within the meaning of section 18.1(1) F.C. Act.:
[bookmark: _Ref169096991][24]	Subsection 18.1(1) [as enacted by S.C. 1990, c. 8, s. 5] of the Federal Courts Act provides that an application for judicial review may be made by the Attorney General of Canada or by anyone directly affected by “the matter in respect of which relief is sought.” A “matter” that can be subject of judicial review includes not only a “decision or order”, but any matter in respect of which a remedy may be available under section 18 [...] of the Federal Courts Act: Subsection 18.1(3) [...] sheds further light on this, referring to relief for an “act or thing”, a failure, refusal or delay to do an “act or thing”, a “decision”, an “order” and a “proceeding”. Finally, the rules that govern applications for judicial review apply to “applications for judicial review of administrative action”, not just applications for judicial review of “decisions or orders”.[footnoteRef:24] [24:  	Air Canada v. Toronto Port Authority, 2011 FCA 347, para. 24.] 

[References omitted; emphasis added]
In accordance with section 18(1) F.C. Act, the Federal Court can grant the injured party any application or grant any remedial claim against any federal board, commission or other tribunal to correct “any other act” that a decision-maker accomplished or refused to accomplish.[footnoteRef:25] It therefore has jurisdiction to issue an injunction, a writ of certiorari, mandamus, prohibition, or quo warranto, or to make a declaratory judgment against any federal board, commission or other tribunal: [25:  	Ibid.] 

[52]	All the proceedings listed under section 18(1)(a) are classic administrative law proceedings, including the four prerogative writs—certiorari, mandamus, prohibition, and quo warranto—and applications for injunctions and declaratory judgments in administrative law. Section 18 does not provide for the award of damages. Compensation is not possible in the context of a judicial review proceeding. Similarly, in an action for damages, it is not possible to seek a declaratory judgment or an injunction to prevent the implementation of an allegedly unlawful administrative decision. Such a proceeding falls under the ambit of the Federal Court.[footnoteRef:26] [26:  	Canada (Attorney General) v. TeleZone Inc., supra, note 15, para. 52. See also: Key First Nation v. Lavallee, 2021 FCA 123, para. 34; Air Canada v. Toronto Port Authority, supra, note 24, para. 24; Krause v. Canada (C.A.), [1999] 2 F.C. 476 (F.C.A.).] 

2. Second step: examination of the dispute in view of its context
Based on TeleZone,[footnoteRef:27] the respondents recalled the Superior Court’s inherent jurisdiction and emphasized that it cannot decline jurisdiction unless there are clear legislative indications that another court has exclusive jurisdiction over the matter.[footnoteRef:28] They argue that, in this case, the Federal Court does not have exclusive jurisdiction to hear their claim because it does not concern the decisions of a “federal board, commission or other tribunal” based on an Act of Parliament. They argue that, in its essence, their claim is not of the nature of a judicial review that would fall under the exclusive jurisdiction of the Federal Court. [27:  	 Canada (Attorney General) v. TeleZone Inc., supra, note 15.]  [28:  	Id., at paras. 14–25.] 

[bookmark: _Ref177561974]The Band Council responded that it is well known that a band council is a “federal board, commission or other tribunal” within the meaning of the F.C. Act when it makes decisions based on its powers.[footnoteRef:29] It argues that the respondents’ claim is basically an application for the judicial review of the Band Council’s decisions [TRANSLATION] “in the broader sense”, considering that the term “decision” must be interpreted broadly as including any act of a public nature that it has done. [29:  	Bellegarde v. Carry the Kettle First Nation, supra, note 23, para. 29.] 

Applying the teachings of ITO-Int’l Terminal Operators c. Miida Electronics,[footnoteRef:30] I am of the opinion that the respondents are correct. [30:  	ITO-Int’l Terminal Operators v. Miida Electronics, supra, note 18, p. 766.] 

As discussed above, under the first condition, jurisdiction must have been granted by an Act of Parliament in favour of the Federal Court. 
With respect to the second and third conditions, based on the case law, the Federal Court alone has jurisdiction to hear cases arising from any decision by or action of a “[...] [c]hief and [c]ouncil where the issue concerns a matter of a “public” nature regardless of whether the decision was made pursuant to the Indian Act, a Band by-law, or involves the application of a custom or practice of the First Nation”.[footnoteRef:31]  [31:  	Shanks v. Salt River First Nation #195, 2023 FC 690, para. 36. See also: Air Canada v. Toronto Port Authority, supra, note 24, paras. 52–60, cited with approval in Highwood Congregation of Jehovah’s Witnesses (Judicial Committee) c. Wall, supra, note 21, para. 14. ] 

To decide the question of whether, in this case, the dispute is based on a body of federal law that is essential to the disposition of the case and which nourishes the statutory grant of jurisdiction, and whether the law raised in this case is a law of Canada within the meaning of section 101 of the Constitution Act, 1867 (“Constitution Act, 1867”),[footnoteRef:32] it is appropriate to determine the essential nature of the respondents’ dispute by examining the conclusions sought in the originating application for a permanent injunction, which state: [32:  	ITO-Int’l Terminal Operators v. Miida Electronics, supra, note 18, p. 766.] 

[TRANSLATION]
[…]
TAKE NOTE of the exclusive jurisdiction of the Première Nation de Pessamit with respect to its Aboriginal rights and its self-government;
TAKE NOTE of the exclusive jurisdiction of the Première Nation de Pessamit with respect to the Nitassinan of Pessamit;
TAKE NOTE of the exclusive jurisdiction of the Première Nation de Pessamit with respect to the management of any moneys devolved thereto, except for “Indian moneys” within the meaning of the Indian Act.
PROHIBIT the Conseil de bande de Pessamit from making representations or taking action on the Aboriginal rights and the self-government of the Première Nation de Pessamit;
PROHIBIT the Conseil de bande de Pessamit from making any representations or taking action with respect to the Nitassinan of Pessamit;
[bookmark: _Hlk179306360]ORDER the Conseil de bande de Pessamit to immediately remit to the Première Nation de Pessamit any moneys it is managing, except for “Indian moneys” within the meaning of the Indian Act;
PROHIBIT the Conseil de bande de Pessamit from making any representations or taking any actions regarding any moneys, except for “Indian moneys” within the meaning of the Indian Act;
ORDER the Conseil de bande de Pessamit to immediately remit to the Première Nation de Pessamit any information and documents concerning Aboriginal rights, the Nitassinan, and self-government of the Première Nation de Pessamit;[footnoteRef:33] [33:  	Originating application for a permanent injunction, January 18, 2023, conclusions sought, pp.14–15.] 

[Emphasis added]
Having examined the conclusions sought by the respondents, the trial judge concluded that the dispute did not fall under the exclusive jurisdiction of the Federal Court, stating the following:
[TRANSLATION]
[17]	The purpose of the originating application for a permanent injunction is for the Council for the Innus of Pessamit to limit its jurisdiction to the Act and refrain from extending it by acting on Aboriginal rights.
[18]	Accordingly, when exercising the powers it is exercising under section 35 of the Constitution Act, 1982, the Council is not a federal board, commission or other tribunal and the Superior Court, as a court of original general jurisdiction, has jurisdiction in first instance to hear the plaintiffs’ claim, which is not formally and exclusively attributed to another jurisdiction or jurisdictional body.
[References omitted]
The difficulty in this case lies in the fact that the Band Council defines itself as both the band council for the purposes of the I.A. and the political body representing the First Nation for the purposes of section 35 of the Constitutional Act, 1982.
I conclude, as did the trial judge, that the dispute does not fall under the I.A. because the respondents ask the Superior Court to declare that the Band Council cannot act on behalf of the First Nation when it claims rights guaranteed under section 35 of the Constitution Act, 1982. In this context, it is not a judicial application concerning the Band Council acting under the I.A. It is not, therefore, a dispute fundamentally concerning an Act of Parliament. 
It follows that the Federal Court does not hold exclusive jurisdiction over the dispute. Admittedly, the respondents seek to obtain injunctive orders against the Band Council, but that is not because it is a “federal board, commission or other tribunal” created and acting under the I.A. but because they argue that it does not have the power to act as a representative of the Première Nation de Pessamit under section 35 of the Constitution Act, 1982.
The claim is not an application for judicial review and does not arise from a decision made by the Band Council as a “federal board, commission or other tribunal”. Thus, it does not fall under the exclusive jurisdiction of the Federal Court over such a board, commission or other tribunal.[footnoteRef:34] [34:  	Judgment under appeal at paras. 13–18.] 

In their originating application, the respondents impugn the exercise of rights recognized by section 35 of the Constitution Act, 1982, not the exercise of the Band Council’s powers under the I.A. The issue of the claim does not concern the I.A. The issue is knowing who can speak on behalf of the First Nation when section 35 of the Constitution Act, 1982 is invoked.
[bookmark: _Hlk178194551]In this case, when the Band Council claims by way of a resolution[footnoteRef:35] that it is the sole political entity representing the First Nation for the purposes of section 35 of the Constitution Act, 1982, it is not acting under the I.A. In other words, what the respondents seek is a declaration stating that the Band Council cannot act on behalf of the First Nation to make claims based on section 35 of the Constitution Act, 1982. It is not a dispute arising under the I.A. [35:  	Exhibit P-8, Resolution of June 3, 2022, not reproduced on appeal, cited in the judgment under appeal, para. 14.] 

It is common ground that the word “Canada” in section 101 of the Constitution Act, 1867, refers only to the federal level such that the Constitution, which includes the Constitution Act, 1982, is not a “law of Canada”.[footnoteRef:36] [36:  	Windsor (City) v. Canadian Transit Co., supra, note 20, paras. 62–63.] 

For example, one of the conclusions of the originating application states: [TRANSLATION] “PROHIBIT the Conseil de bande de Pessamit from making representations or taking action with respect to the Nitassinan of Pessamit”. The basis of that conclusion is that the Band Council cannot purport to be acting on behalf of the First Nation when it invokes section 35 of the Constitution Act, 1982 to assert Aboriginal title. It is not a question concerning the I.A.
In fact, the Band Council does not contest that the dispute concerns section 35 of the Constitution Act, 1982 rather than the I.A. Instead, it argues that a customary band council is a federal board, commission or other tribunal within the meaning of the F.C. Act. In other words, it argues that a band council (or any other Aboriginal political organization) invoking section 35 of the Constitution Act, 1982 is a “federal board, commission or other tribunal” subject to the Federal Court’s exclusive jurisdiction. 
The Band Council thereby asks the Court to recognize that the Federal Court has exclusive jurisdiction over not only an Aboriginal organization exercising a power under the I.A., but also over such an organization when it invokes a right recognized under section 35 of the Constitution Act, 1982, even though the applicable law is to the contrary, as Grammond, J. concluded in George c. Première Nation Heiltsuk:  
[39] 	It is trite law that First Nations, their councils or bodies created by them are “federal boards, commissions or other tribunals” where they exercise powers conferred by the Indian Act or other federal legislation. This is also the case where they exercise powers conferred by Indigenous law regarding the selection of leaders, including what are often called “custom election codes:” Canatonquin v Gabriel, [1980] 2 FC 792 (CA). While our understanding of Indigenous law has changed considerably since 1980, the better explanation of this holding in today’s context seems to be that the Indian Act’s recognition of Indigenous laws (or “customs”) with respect to the selection of leaders is sufficient to conclude that these laws have been made pursuant to a “jurisdiction or powers conferred by or under an Act of Parliament.”
[40] 	However, where the council of a First Nation exercises powers that are not granted or recognized by the Indian Act or other federal legislation, it does not act as a “federal board, commission or other tribunal” and its decisions are not reviewable in the Federal Court: Devil’s Gap Cottagers (1982) Ltd v Rat Portage Band No 38B, 2008 FC 812 at paragraph 45, [2009] 2 FCR 276 [Devil’s Gap].[footnoteRef:37] [37:  	George v. Heiltsuk First Nation, supra, note 23, paras. 39–40.] 

[Emphasis added]
These paragraphs aptly summarize the state of the law on this jurisdictional issue.
The powers and jurisdictions granted the appellant under the I.A., which apply within the reserve, are not contested by the respondents. The dispute fundamentally concerns section 35 of the Constitution Act, 1982, not the I.A. It follows that the Federal Court does not have exclusive jurisdiction over the dispute. This is enough to dismiss the declinatory exception and dismiss the appeal on that issue.
B. Exception to dismiss
I will now examine the ground of appeal invoked by the Band Council to impugn the judge’s decision that the respondents had sufficient interest to act under section 85 C.C.P. to represent the First Nation.
To examine this ground of appeal, it is important to keep in mind that the court seized of an application to dismiss (art. 168 C.C.P.), must exercise caution, considering the obvious consequences that a premature summary dismissal could cause to the party against whom the application is made, when that party has not yet had the opportunity to present arguments on the merits.[footnoteRef:38] [38:  	Bohémier c. Barreau du Québec, 2012 QCCA 308, para. 17. See also: Giroux c. Hydro-Québec, [2003] R.J.Q. 346, 2003 CanLII 11338, para. 65 (C.A.); Lord c. Tu, 2021 QCCS 996, para. 8.] 

Article 85 C.C.P. is worded as follows:
	85. To bring a judicial application, a person must have a sufficient interest.

The interest of a plaintiff who intends to raise a public interest issue is assessed on the basis of whether the interest is genuine, whether the issue is a serious one that can be validly resolved by the court and whether there is no other effective way to bring the issue before the court.
	85. La personne qui forme une demande en justice doit y avoir un intérêt suffisant.


L’intérêt du demandeur qui entend soulever une question d’intérêt public s’apprécie en tenant compte de son intérêt véritable, de l’existence d’une question sérieuse qui puisse être valablement résolue par le tribunal et de l’absence d’un autre moyen efficace de saisir celui-ci de la question.


[bookmark: _Ref181792809]As the respondents invoke an interest to act in the public interest, the criteria developed by case law allow a citizen, an association or any other legal entity, except the government, to bring a proceeding in the public interest without having to show harm that is present, actual, personal, and direct, distinct from the harm suffered by the community.[footnoteRef:39] In Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence Society, the Supreme Court added: [39:  	Luc Chamberland (Ed.), Le Grand collectif : Code de procédure civile, Commentaires et annotations, 8th ed., Montreal, Yvon-Blais, 2023, art. 85. See also: Manitoba Metis Federation Inc. v. Canada (Attorney General), 2013 SCC 14, para. 43; Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence Society, 2012 SCC 45, para. 37; Chaoulli v. Quebec (Attorney General), 2005 SCC 35, para. 35; Canadian Council of Churches v. Canada (Minister of Employment and Immigration), [1992] 1 S.C.R. 236, p. 253; Finlay v. Canada (Minister of Finance), [1986] 2 S.C.R. 607, pp. 614–615; Minister of Justice (Can.) v. Borowski, [1981] 2 S.C.R. 575, p. 598; Nova Scotia Board of Censors c. McNeil, [1976] 2 S.C.R. 265, pp. 267–271; Thorson v. Attorney General of Canada, [1975] 1 S.C.R. 138.] 

[bookmark: _Ref179205631][2] 	In exercising their discretion with respect to standing, the courts weigh three factors in light of these underlying purposes and of the particular circumstances. The courts consider whether the case raises a serious justiciable issue, whether the party bringing the action has a real stake or a genuine interest in its outcome and whether, having regard to a number of factors, the proposed suit is a reasonable and effective means to bring the case to court: Canadian Council of Churches v. Canada (Minister of Employment and Immigration), [1992] 1 S.C.R. 236, at p. 253. The courts exercise this discretion to grant or refuse standing in a “liberal and generous manner” (p. 253).[footnoteRef:40] [40:  	Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence Society, supra, note 39, para. 2.] 

[Emphasis added]
The Supreme Court teaches that where the issue is whether there is an interest to act in the public interest, it is appropriate to use the notion of “standing”.[footnoteRef:41] It is also what this Court, under the pen of Marcotte, J.A. emphasized, while adding that [TRANSLATION] “[w]hen it comes to the public interest, the principles of case law group the two concepts [interest to act and standing] under the notion of ‘standing to act in the public interest’”.[footnoteRef:42] [41:  	R. v. Brunelle, 2024 SCC 3, paras. 41–42.]  [42:  	Coroner en chef du Québec c. Duhamel, 2021 QCCA 796, para. 64; application for leave to appeal to the Supreme Court dismissed, February 17, 2022, No. 39760.] 

In Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence Society, the Supreme Court outlined three criteria to determine if a person has standing to act in the public interest:
(1) whether there is a serious justiciable issue raised;
(2) whether the plaintiff has a real stake or a genuine interest in it; and 
(3) whether, in all the circumstances, the proposed suit is a reasonable and effective way to bring the issue before the courts.[footnoteRef:43] [43:  	Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence Society, supra, note 39, para. 37.] 

It recalls that these factors, which are interrelated, should be weighed cumulatively and applied in a flexible and generous manner.[footnoteRef:44] [44:  	Id., at para. 20.] 

A “purposive approach” must be taken to assess these three criteria. It is useful to recall that:
[23]	This Court has taken a purposive approach to the development of the law of standing in public law cases. In determining whether to grant standing, courts should exercise their discretion and balance the underlying rationale for restricting standing with the important role of the courts in assessing the legality of government action. At the root of the law of standing is the need to strike a balance “between ensuring access to the courts and preserving judicial resources”: Canadian Council of Churches, at p. 252.[footnoteRef:45] [45:  	Id., at para. 23.] 

[Emphasis added]
***
In this case, is the proceeding brought by the respondents “in all circumstances, a reasonable and effective means of bringing the matter before the court”,[footnoteRef:46] it being understood that this “factor, like the other two, must be assessed in a flexible and purposive manner and weighed in light of the other factors”.[footnoteRef:47]  [46:  	Id., at para. 52. ]  [47:  	Ibid. ] 

First, it is important to point out that with respect to exceptions to dismiss, [TRANSLATION] “the standard of review is that of correctness as it examines a question of law in a context where the facts in the originating application and the exhibits in support thereof must be assumed to be true”.[footnoteRef:48] [48:  	Chapman c. Procureure générale du Québec, 2018 QCCA 2013, para. 32.] 

It is appropriate to recall the reasons of the judgment in first instance with respect to the respondents’ standing:
[TRANSLATION]
[19]	The defendant submits that the plaintiffs do not have standing or sufficient legal interest to argue a question arising from Aboriginal rights and the right to self-government without first being authorized to act for and on behalf of the Première Nation de Pessamit. 
[20]	What appears from the originating application for a permanent injunction is that the plaintiffs do not purport to be acting on behalf of the Première Nation de Pessamit, but rather as members of that First Nation.  
[21]	They are certainly entitled, as members of that First Nation, to argue that their Band Council is wrongfully interfering with rights that devolve to the First Nation pursuant to Aboriginal rights.
[…]	
[23]	They raise a question of public interest that can be assessed, which in fact should be resolved, that is, determining the scope of the powers held by the Conseil des Innus de Pessamit in connection to its intervening on the Aboriginal rights of the Nation it represents. 
[24]	A court cannot restrict the right of individuals to address the Court.
The Band Council argues that the conclusion of the trial judge was erroneous. It argues that the respondents do not have standing, because they are asserting collective rights belonging to all members of the First Nation without having been authorized by the First Nation to act on its behalf in this proceeding.
The respondents reply that they have standing to assert these rights. They submit that even if the rights guaranteed under section 35 of the Constitution Act, 1982 are collective rights, they have sufficient interest to assert them judicially, in the public interest. 
[bookmark: _Ref181864272]The respondent’s proceeding is based on the First Nation’s Aboriginal rights, which are collective rights recognized under section 35 of the Constitution Act, 1982—as stated by the Supreme Court in Behn v. Moulton Contracting Ltd.[footnoteRef:49]—and belonging to all members of a First Nation. It is common ground that these rights cannot generally be invoked by individual members of a First Nation, subject to certain exceptions, even though collective rights may sometimes include an individual component, in particular in the following situations: [49:  	Behn v. Moulton Contracting Ltd., 2013 SCC 26, paras. 30 and 33.] 

1) [bookmark: _Ref181864550]when they are raised in defence of proceedings relating to criminal offences or regulations;[footnoteRef:50]  [50:  	As noted by the Supreme Court, several judgments in connection with rights recognized under s. 35 of the Constitution Act, 1982 were rendered in such a context, see: R. v. Marshall; R. v. Bernard, 2005 SCC 43, paras. 142–143 (concurring reasons of LeBel, J.); R. v. Powley, 2003 SCC 43; Rice v. Agence du revenu du Québec, 2016 QCCA 666, para. 121, application for leave to appeal to the Supreme Court dismissed, December 22, 2016, No. 37077. See also: Francis v. Canada, 2018 FC 49, para. 26.] 

2) when an individual or organization is authorized by an Aboriginal group to assert these collective rights on its behalf.[footnoteRef:51]  [51:  	 Behn v. Moulton Contracting Ltd., supra, note 49, para. 30.] 

In Behn v. Moulton Contracting Ltd., LeBel, J. recognized these situations and explained that the collective rights could, to a point, include individual aspects, while refraining from categorizing them:
[33]	The Crown argues that claims in relation to treaty rights must be brought by, or on behalf of, the Aboriginal community. This general proposition is too narrow.  It is true that Aboriginal and treaty rights are collective in nature: see R. v. Sparrow, 1990 CanLII 104 (SCC), [1990] 1 S.C.R. 1075, at p. 1112; Delgamuukw, at para. 115; R. v. Sundown, 1999 CanLII 673 (SCC), [1999] 1 S.C.R. 393, at para. 36; R. v. Marshall, 1999 CanLII 666 (SCC), [1999] 3 S.C.R. 533, at paras. 17 and 37; R. v. Sappier, 2006 SCC 54, [2006] 2 S.C.R. 686, at para. 31; Beckman, at para. 35. However, certain rights, despite being held by the Aboriginal community, are nonetheless exercised by individual members or assigned to them. These rights may therefore have both collective and individual aspects. Individual members of a community may have a vested interest in the protection of these rights. It may well be that, in appropriate circumstances, individual members can assert certain Aboriginal or treaty rights, as some of the interveners have proposed.
[34] 	Some interesting suggestions have been made in respect of the classification of Aboriginal and treaty rights. For example, the interveners Grand Council of the Crees and Cree Regional Authority propose in their factum, at para. that a distinction be made between three types of Aboriginal and treaty rights: (a) rights that are exclusively collective; (b) rights that are mixed; and (c) rights that are predominantly individual. These interveners also attempt to classify a variety of rights on the basis of these three categories.
[bookmark: _Ref179202471][35] 	These suggestions bear witness to the diversity of Aboriginal and treaty rights. But I would not, on the occasion of this appeal and at this stage of the development of the law, try to develop broad categories for these rights and to slot each right in the appropriate one. It will suffice to acknowledge that, despite the critical importance of the collective aspect of Aboriginal and treaty rights, rights may sometimes be assigned to or exercised by individual members of Aboriginal communities, and entitlements may sometimes be created in their favour. In a broad sense, it could be said that these rights might belong to them or that they have an individual aspect regardless of their collective nature. Nothing more need be said at this time.[footnoteRef:52] [52:  	Behn v. Moulton Contracting Ltd., supra, note 49, paras. 33–35.] 

[Emphasis added]
Citing the reasons of LeBel, J., this Court, in Rice v. Agence du revenu du Québec,[footnoteRef:53] discussed the fact that collective rights can have an individual aspect and concluded that, in the particular case before it, the appellants had a greater interest than other members of the community: [53:  	Rice v. Agence du revenu du Québec, supra, note 50, paras. 114–126. Application for leave to appeal to the Supreme Court dismissed, December 22, 2016, No. 37077.] 

[bookmark: par126][126]	So it is with the appellants. The rights they assert “have an individual aspect regardless of their collective nature”. Such aspects give them the necessary interest to enjoy standing. Indeed, as gasoline retailers they come from amongst the principal traders on the Reserve. Accordingly, they have a greater interest, juridical or otherwise, than other members of the community or the community as a whole. The Court therefore concludes that the appellants had the necessary standing to initiate their declaratory proceedings in order to determine whether the Aboriginal rights they asserted applied to them in the particular circumstances they alleged.[footnoteRef:54] [54:  	Id., at para. 126.] 

[Emphasis added]
In this case, contrary to the situation in Rice,[footnoteRef:55] the respondents do not have a greater legal interest than other members of the First Nation as a group to assert the rights in relation to which they seek a declaratory judgment with assorted injunctive orders. Because the respondents were not mandated by these members to represent them, they cannot, for example ask that the Court grant this conclusion they are seeking to “ORDER the Conseil de bande de Pessamit to immediately remit to the Première Nation de Pessamit any moneys it is managing, except for “Indian moneys” within the meaning of the Indian Act”.[footnoteRef:56] [55:  	Ibid.]  [56:  Originating application for a permanent injunction, January 18, 2023, conclusions sought, p. 15.] 

The trial judge pointed out that the respondents do not purport to be acting on behalf of the First Nation but as members thereof,[footnoteRef:57] before concluding that they are certainly entitled to argue that the Band Council is wrongfully interfering with claims relating to Aboriginal rights held by the First Nation.[footnoteRef:58] With respect, I find that this is tantamount to allowing the respondents to invoke, on behalf of the First Nation, the collective rights of that First Nation when they have not been mandated to do so, which they cannot do, as the Supreme Court pointed out: [57:  	Judgment under appeal, para. 20.]  [58:  	Id., at para. 21.] 

[bookmark: par30][30]	The duty to consult exists to protect the collective rights of Aboriginal peoples. For this reason, it is owed to the Aboriginal group that holds the s. 35 rights, which are collective in nature: Beckman, at para. 35; Woodward, at p. 5-55.  But an Aboriginal group can authorize an individual or an organization to represent it for the purpose of asserting its s. 35 rights: see, e.g., Komoyue Heritage Society v. British Columbia (Attorney General), 2006 BCSC 1517, 55 Admin. L.R. (4th) 236.[footnoteRef:59] [59:  	Behn v. Moulton Contracting Ltd., supra, note 49, para. 30.] 

Can the respondents benefit from the “flexible” approach emphasizing the discretionary nature of the standing decision, so that their interest is recognized?
On the face of the proceeding, it is clear that the respondents are arguing for others, without a mandate. If the respondents wish to bring such a proceeding, they must first obtain a mandate from the First Nation. 
The respondents’ proceeding is a challenge to the standing the Band Council purports to have to represent the First Nation in connection with the rights recognized and confirmed by section 35 of the Constitution Act, 1982. It is also a challenge to the way the Band Council exercises its rights in connection with the First Nation the respondents purport to represent, without being justified by mandate to do so.
The respondents do not allege that they hold this mandate or even that they tried to obtain it.
Here, not only do the respondents argue on behalf of the First Nation without referring to any mandate granted to them by the First Nation or its members and without defining the First Nation in their proceeding, but they also fail to establish their genuine interest in the outcome of the issue they raise. They therefore failed to meet two important conditions of article 85 C.C.P. and have failed to convince that their proceeding, in light of all the circumstances, constitutes a reasonable and effective way to submit the question to the courts.
Even considering the concern for the rule of law, underlying the question the respondents wish to debate before the courts, that question cannot be submitted judiciously by the respondents, on behalf of the First Nation, without a mandate to do so, in the context of their proceeding as initiated in first instance. Recognizing the respondents’ standing would not respect the balance “between ensuring access to the courts and preserving judicial resources”.[footnoteRef:60] [60:  	Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence Society, supra, note 39, para. 23.] 

For these reasons, I suggest granting leave to appeal on the conclusion of the judgment in first instance dismissing the exception to dismiss presented by the appellant and allowing the appeal on that question, with legal costs in both instances.
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