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The appellant appeals from a judgment rendered on February  27, 2023, by the Court of Québec, Criminal and Penal Division (the Honourable Jean-Philippe Robitaille),[footnoteRef:1] convicting him of accessing child pornography[footnoteRef:2] and possession of child pornography.[footnoteRef:3] [1: 	R. v. Gaudreault, C.Q. Québec, No. 200-01-242873-218, February  27, 2023, Robitaille, J.C.Q.; the transcript of the oral judgment is reproduced in the appellant’s brief, Vol. 1, pp. 27-47 (the “judgment on guilt”).]  [2:  	Paragraph 163.1(4.1)(a) Cr. C.]  [3:  	Paragraph 163.1(4)(a) Cr. C.	
In view of his guilty plea, the judge also found the appellant guilty of failing to comply with a prohibition order issued in previous cases of a similar nature by using the Internet or any other digital network without the prior authorization of the Court (paras. 161(1)(d) and (4)(a) Cr. C.; judgment on guilt, para. 47). That conviction is not the subject of this appeal.] 

The appellant also challenges a judgment rendered by the same judge on July 22, 2022, dismissing his motion to exclude evidence.[footnoteRef:4] [4:  	Gaudreault v. R., 2022 QCCQ 5986 (the “judgment on the exclusion of the evidence”).] 

The appellant did not testify at the voir dire on his motion to exclude evidence, nor did he present any evidence in his defence at trial.
The Court finds that the appeal should be dismissed.
A review of the background will be useful in understanding this conclusion and the reasons behind it.
Background
[1] Well before these charges, on September 30, 2016, the appellant was convicted of sexual interference with a person under the age of 16 years,[footnoteRef:5] invitation to sexual touching of a person under the age of 16 years,[footnoteRef:6] making child pornography,[footnoteRef:7] possession of child pornography,[footnoteRef:8] and distribution of child pornography.[footnoteRef:9] [5:  	Paragraph 151(a) Cr. C.]  [6:  	Paragraph 152(a) Cr. C.]  [7:  	Paragraph 163.1(2) Cr. C.]  [8:  	Paragraph 163.1(4) Cr. C.]  [9:  	Paragraph 163.1(3) Cr. C.] 

[2] [bookmark: _Hlk195248606]On January 13, 2017, he was sentenced to a total of 6 years’ imprisonment, less 30 months’ pre-sentence custody, for a 42-month sentence, including registration on the National Sex Offender Registry.[footnoteRef:10] The order issued on the same day under section 161 of the Criminal Code (“Cr. C.”; the “prohibition order”) prohibits him, for a period of 10 years, from, among other things, [TRANSLATION] “using the Internet or other digital network, unless done so in accordance with the conditions set by the court”.  [10:  	Sections 490.012 and 490.013 Cr. C.] 

[3] Approximately two years later, on May 14, 2019, the Parole Board (the “Board” or the “Commissioner”, depending on the context) granted the appellant day parole in a community-based residential facility (“halfway house”).
[4] On May 30, 2019, the appellant met with a halfway house worker for what is known as the “initial interview”. She reviewed with him the standard correctional services “checklist”,[footnoteRef:11] including the conditions associated with his sentence and how compliance would be monitored, including the “contact” with his parole officer (“PO”) up to twice a month and, if necessary, “impromptu” supervision. At the end of the interview, the appellant signed the checklist, attesting that the contents were explained to him and that he understood the information received, as well as his responsibilities regarding compliance with the conditions of his release. [11:  	Exhibit RI-1 (P-1), Initial Interview Checklist dated May 30, 2019.] 

One year later, on May 14, 2020—two thirds of the way through his sentence—the appellant was granted statutory release. He left the halfway house and moved into an apartment in the community. He provided the address of the apartment to correctional services. The statutory release certificate he signed[footnoteRef:12] reminded him (i) that, although he had been granted statutory release, he would continue to serve his sentence of imprisonment until its expiration on January 12, 2022, and (ii) that the prohibition order would remain in force, including, understandably, the prohibition on using the Internet or other digital network unless authorized by the court and under the conditions set by the court. [12:  	Exhibit RI-2 (P-2), Statutory Release Certificate issued on September 28, 2020.] 

[5] [bookmark: _Hlk180990251][bookmark: _Hlk177973588]The certificate also set out the “mandatory conditions” and “special conditions” imposed by the Board under sections 133(2) and (3) of the Corrections and Conditional Release Act[footnoteRef:13] (the “CCRA”) and section 161 of the Corrections and Conditional Release Regulations[footnoteRef:14] (the “Regulations”). Among the special conditions, in addition to the prohibition on possessing or using a computer or other electronic device allowing unsupervised access to the Internet, the appellant was prohibited from obtaining pornographic or sexually explicit material [TRANSLATION] “on any form or type of media whatsoever, or receiving, possessing, or having access to such material”. In addition, the appellant had to remain at home and report to his PO. Last, by signing the certificate, the appellant certified that he understood [TRANSLATION] “all the conditions of [his] statutory release” and that it could be suspended if he did not comply with them. [13:  	Corrections and Conditional Release Act, S.C. 1992, c. 20.]  [14:  	Corrections and Conditional Release Regulations, SOR/92-620.] 

[6] It is undisputed that the appellant then declared to correctional services, as he was required to do, that he had a cell phone, but one that did not allow Internet access (i.e., a “flip-phone”), which he was authorized to use.
[7] Karina Lacroix (“Lacroix”[footnoteRef:15]) was appointed PO of the appellant on October 19, 2020, replacing the previous PO. She had 10 years of experience in the role. That same day, she reviewed the file and noted that the appellant had indeed begun follow-up with a sexologist for his problems, but that no visit had yet been made to his place of residence since he had moved there.[footnoteRef:16] Such a “routine” visit was necessary to ensure compliance with his conditions, which involved, for example, checking the premises for the presence of PlayStation consoles or other devices allowing access to the Internet, cell phone chargers, pornographic material, etc. Lacroix therefore called the appellant that same day to introduce herself and inform him that she would be visiting his home the next day, to which he did not object. [15:  	To simplify the text, particularly in view of the number of persons involved, the Court will refer to these persons by their last names only, hopefully without causing any offence.]  [16:  	From the start of the COVID pandemic in March 2020, PO visits to the place of residence of offenders on statutory release took place outdoors to comply with the health distancing rules set out in a directive adopted by the Commissioner under sections 97 and 98 of the CCRA. However, from the beginning of October 2020, the Commissioner relaxed this directive, and visits to monitor compliance with release conditions could once again be conducted inside places of residence. ] 

The next day, October 20, 2020, Lacroix went to the appellant’s home and knocked on the door. The appellant opened the door and stepped outside.
Lacroix informed him that she had to come inside and walk around the apartment with him. He accepted without hesitation and let her in. Lacroix walked around the rooms of the apartment, and the appellant cooperated and accompanied her. Lacroix testified that, as is always the case during such visits, she did not “search” any of the apartment’s rooms, did not open closets, for example, and limited herself to looking around the environment, ensuring that the appellant accompanied her the whole time.
Just before leaving at the end of her visit, without having observed anything incompatible with the appellant’s release conditions, Lacroix noticed that the appellant seemed nervous and saw what appeared to be a lump under an open newspaper on the kitchen table. She nodded in its direction, as if to indicate to the appellant: “What is that?”. He voluntarily lifted the newspaper and handed her the cellular device that was underneath, a touch-screen smartphone.
Lacroix asked him if this was the cell phone declared to correctional services, to which the appellant replied in the negative.[footnoteRef:17] She then asked him if this phone was connected to the Internet, and he replied that it was. She asked him to unlock it, to which he agreed. Lacroix, who testified that in these cases she only checks what is necessary to monitor the release conditions of the offender concerned, pressed the “photos” icon. She immediately saw photographs of naked young children and stopped her verification on the spot. The appellant spontaneously said that he [TRANSLATION] “did it to sabotage himself”. The evidence did not reveal any conduct, question, or remark by Lacroix of such a nature as to indicate a will or intention on her part to subjugate the will of the appellant in order to get him to make a statement of this kind. [17:  	In paragraph 8 of his Motion to exclude evidence, the appellant admitted to having [TRANSLATION] “confessed that it was a second cell phone that he had not declared as part of his supervision”.] 

Lacroix informed him that she could not leave the phone with him, given his release conditions, and that he needed help, since the device allowed him to access the Internet and fuel the problem at the root of his prior convictions and his risk of reoffending. She informed him that she would have to report to her superior and that he would be called back for a meeting at their office and a possible suspension of his statutory release.
Once in her car, Lacroix called her superior, Michelle Fiola (“Fiola”). She summarized the case and informed her of the situation and the breaches of condition regarding possession of the smartphone and access to the Internet and that she had found photos of naked children on the phone. When asked to do so, she opened the phone briefly to access some photos again and told Fiola that she was unable to determine whether they corresponded to child pornography.
At Fiola’s request, Lacroix returned to the office, where she handed over the phone. Fiola unlocked it. She also briefly noted the presence of photos of naked children in the “photo” folder, then pressed the Facebook icon on the home screen and noted that the account was not in the appellant’s name; she also pressed the email and text message icons to check whether there had been any exchange of content between the appellant and third persons.
Fiola then confirmed to Lacroix that she was immediately initiating the procedure to suspend the appellant’s statutory release, given the breach of conditions, and that the police would arrive to arrest and re-incarcerate him. Fiola also suspected that the photos constituted child pornography and asked Lacroix to contact an investigator specializing in child pornography whom correctional services had already worked with, so that they could take the necessary steps to seize the phone and carry out a more exhaustive verification of its contents. Lacroix complied and then contacted the appellant and summoned him to the parole office the same day to suspend his release. 
The appellant arrived; he continued to cooperate and voluntarily revealed that he had opened a false Facebook account and that he had [TRANSLATION] “cracked”. Fiola confirmed that his statutory release had been suspended and informed him of the reason for the suspension. The police arrived on the scene, arrested him, informed him of his right to counsel and, in the days that followed, obtained a search warrant to seize the phone and extract any content that might demonstrate the commission of child pornography offences. Neither Fiola nor Lacroix kept written notes of what they searched for in the phone or why they did so at the time, but Fiola recounted them in her statement to the police.
[8] Detective Sergeant Olivier Simard (“Simard”) was in charge of the investigation. Sergeant Stéphane Théberge (“Théberge”) of the technological crimes unit supported the investigators in the analysis of the technological systems. He extracted the photos and videos that the appellant viewed on the Internet via his smartphone. Reports P-4, P-5, and P-6 were compiled, tracing the phone’s browsing history and sites visited, grouping together the extracted elements. The uncontradicted testimony of Sergeants Simard and Théberge and the reports established the following.
The 14,902 Internet history links exported from the appellant’s smartphone by Sergeant Théberge established that, during the period from late August 2020 to October 19, 2020, the day before Lacroix’s visit, the appellant had browsed various search engines and then visited pornographic sites known to sex crime investigators (e.g., “Pornhub”, “Xhamster”, “Heavy.r”, etc.) using keywords such as “nude”, “nu”, “nudist kids”, “boy”, etc.
Among the items searched in accordance with the search warrant obtained, 2,410 items containing or referring to pornographic websites were recovered. By consulting these sites using his device, the appellant was able to access files entitled “real incest nudist family videos” and “videos russian boy”, “gay teen”, “shy russian boy”, etc., as well as photos of naked minors.
The appellant consulted photos on his phone without downloading them. These photos mainly depicted nude minors, boys and girls, with their genitals and/or breasts showing, and often in the centre and foreground of the photographs. However, the appellant also downloaded several photos showing these same characteristics. 
Théberge and Simard’s checks also revealed that the appellant had used a VPN[footnoteRef:18] to hide his IP[footnoteRef:19] address. [18:  	“Virtual Private Network”.]  [19:  	“Internet Protocol”; an IP address identifies a device on the Internet.] 

[bookmark: _Ref203655868]As a result of this data extraction, Sergeant Simard classified 65 of the photos consulted or downloaded by the appellant[footnoteRef:20] as “category 1”, a classification known and adopted by police authorities in the prevention of sexual crimes,[footnoteRef:21] because, in his opinion, they clearly depicted minors aged 13 and under and met the definition of “child pornography” in section 163.1 Cr. C., particularly subparagraph (1)(a)(ii).[footnoteRef:22] He classified a further 265 photos consulted and/or downloaded by the appellant as “category 2”, i.e., photos that at first glance met the definition of “child pornography”, but did not, in his opinion, clearly depict minors. Simard explained that because the difference between a minor aged 14, 15, or 16 and an adult aged 18 is sometimes less obvious, he preferred to favour certainty over doubt, thus categorizing the photos separately as “1” and “2”. [20:  	In fact, 349 photos were “duplicated” two or three times, leaving 65 “unique” photos.]  [21:  	On this subject, see in particular Joly c. R., 2024 QCCA 1151, paras. 79-80.]  [22:  	Subparagraph 163.1(1)(a)(ii) Cr. C.: “a photographic […] representation [...] the dominant characteristic of which is the depiction, for a sexual purpose, of a sexual organ or the anal region of a person under the age of eighteen years”.] 

Simard also explained that, in addition to the photos themselves, he also used the appellant’s Internet browsing history (i.e., type of sites visited, frequency of visits, keywords entered, items searched for, number of files consulted, and photos viewed and/or downloaded, etc.) to assess the purpose of the browsing, consultations, and downloads, and to recommend the laying of child pornography charges.
The evidence also established that the appellant accessed all the photos on the Internet using the smartphone at issue. No photos were taken with the camera itself, and none represented a child, grandchild, nephew, niece or other minor relative of the appellant. 
Last, the appellant did not contest the validity of the search warrant obtained by the police officers or its execution.
Judgment on the exclusion of evidence
The respondent admitted that Lacroix and Fiola were acting in this case as “peace officers” within the meaning of section 2 Cr. C.[footnoteRef:23] [23:  	Judgment on the exclusion of the evidence, para. 5; s. 2 Cr. C.: “In this Act, [...] peace officer includes [...] (b) a member of the Correctional Service of Canada who is designated as a peace officer pursuant to Part I of the Corrections and Conditional Release Act, and a warden, deputy warden, instructor, keeper, jailer, guard and any other officer or permanent employee of a prison other than a penitentiary as defined in Part I of the Corrections and Conditional Release Act;” [bold and italics in original; emphasis added].] 

[bookmark: _Ref203722945][bookmark: _Ref205207210]That said, the judge initially summarized the relevant provisions of the CCRA and certain excerpts from the Commissioner’s Directive 715-1[footnoteRef:24] (entitled “Community supervision”; hereinafter the “Directive”). The Directive entrusts POs to “[m]onitor the offender’s behaviour and compliance with release conditions […] and court-ordered obligations”, “meet with the offender according to the required level of intervention […] to [...] monitor […] special conditions”, and to conduct “community visits to ensure the Parole Officer gathers information about the offender in their environment”.[footnoteRef:25] [24:  	Correctional Service Canada, Commissioner’s Directive 715-1: Community supervision, April 15, 2019, No. 715-1.]  [25:  	See also judgment on the exclusion of the evidence, paras. 28-29, citing Correctional Service Canada, Commissioner’s Directive 715-1: Community supervision, supra note 24, s. 27.] 

The judge then reviewed the appellant’s status at the time of the events, the judicial prohibitions to which he was subject, and the conditions set out in his statutory release certificate.[footnoteRef:26] To begin with, he concluded, first, that the appellant’s expectation of privacy in his home was considerably reduced due to the sentence he was still serving at the time of the events and his status as an offender on statutory release. As such, he remained [TRANSLATION] “subject to conditions that deprived him of his freedom and remained under the supervision [of correctional services] and its officers until the complete expiration of his sentence”.[footnoteRef:27] [26:  	Id., paras. 30-32.]  [27:  	Id., para. 33.] 

The judge then considered each of the constitutional violations alleged by the appellant.
First, with regard to Lacroix’s entry into the appellant’s apartment and the discovery of the cell phone, the judge found that while these actions constituted a warrantless search,[footnoteRef:28] they were authorized by the CCRA and the Regulations and the Directive thereunder,[footnoteRef:29] and that this law was presumed valid, that the appellant did not allege its unconstitutionality or unreasonableness,[footnoteRef:30] and that the “search” was not unreasonable within the meaning of section 8 of the Canadian Charter of Rights and Freedoms[footnoteRef:31] (the “Charter”):  [28:  	Id., para 37.]  [29:  	Id., para 38.]  [30:  	Id., para 39.]  [31:  	Id., para. 40; Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.] 

[TRANSLATION]
[20] Obviously, the imposition of a sentence of incarceration, however long, does not remove the constitutional protection of the rights and freedoms guaranteed by the Charter. The Act expressly recognizes this principle in paragraph 4(d): “offenders retain the rights of all members of society except those that are, as a consequence of the sentence, lawfully and necessarily removed or restricted”.
[…]
[33] This leads to the conclusion that the accused’s expectation of privacy, even within his residence, was considerably reduced. Although he was granted statutory release, the accused was still serving his prison sentence. It is the conditions of detention that are relaxed, not the length of his sentence that has been reduced. On a line representing a continuum of people’s level of freedom, his situation is closer to those incarcerated than to those enjoying complete freedom. He is subject to conditions that restrict his freedom, and he remains under the supervision of CSC and its officers until the complete expiration of his sentence. The Act is clear on this point.
[…]
1.3 Entering the accused’s home
[35] Officer Lacroix’s intervention in the accused’s home fell within the specific framework of the application of the Act and was aimed exclusively at the objectives specifically identified therein: supervising the offender’s reintegration into the community, controlling his environment and living conditions, and ensuring compliance with the conditions of his release.
[36] Officer Lacroix was not investigating any potential criminal or regulatory offence committed by the accused and had no suspicion that he was connected to any criminal activity. In this sense, the impromptu[footnoteRef:32] visit to his home differed from police actions aimed at suppressing crime and investigating offenders. [32:  	The judge erred in describing Lacroix’s visit as [TRANSLATION] “impromptu”. She did not do it unexpectedly, without warning. On the contrary, it was agreed the day before during a telephone conversation with the appellant. However, the judge’s terminological error has no bearing on the outcome of this appeal.] 

[37] The visit to the accused’s home was nevertheless a warrantless search within the meaning of section 8 of the Charter, in that it constituted an interference by an agent of the State with his expectation of privacy. It is therefore up to the State to show that this warrantless search was not unreasonable according to the three criteria set out in Stillman.
[38] First, and as stated above, Officer Lacroix’s visit was authorized by the Corrections and Conditional Release Act and the Regulations and directives thereunder.
[39] Second, the Act is presumed valid. The accused does not allege that it is unconstitutional or unreasonable.
[40] Last, Officer Lacroix’s visit and actions inside the accused’s apartment were not unreasonable. In going around the rooms looking for signs of a breach of the conditions of release, the officer respected the scope of her powers. She moved nothing and did not open any doors, drawers, or storage units. She gave the accused instructions, and he cooperated throughout the visit. The request to move the newspaper to see what was underneath was in no way intrusive and respected both his dignity and his privacy. This search, in itself, was certainly not unreasonable.
[41] Accordingly, the visit inside the accused’s residence and the discovery of the cell phone did not constitute an unreasonable search within the meaning of section 8 of the Charter.[footnoteRef:33] [33:  	Judgment on the exclusion of the evidence, paras. 20, 33, and 35-41.] 

[Emphasis added; references omitted.]
Second, regarding the “searches” of the telephone by Lacroix, first in the appellant’s presence in his apartment, then in her car, and by Fiola at their office, the judge found that the appellant could not invoke the constitutional protection of section 8 of the Charter given the absence of a subjective expectation of privacy with respect to his telephone, given that [TRANSLATION] “the possession of this device was in direct violation of the special conditions of his statutory release”.[footnoteRef:34] The judge added that even if a subjective expectation had been demonstrated, such an expectation would not be objectively reasonable because of the appellant’s status as an inmate, whose freedom was restricted in several respects.[footnoteRef:35] [34:  	Id., para. 51.]  [35:  	Id., para. 52.] 

[bookmark: _Ref203576560]The judge also rejected the appellant’s argument that Lacroix had a duty to inform him that he could refuse to give her access to the contents of his device and that, given this omission, his acquiescence was contrary to his right to protection against self-incrimination within the meaning of section 7 of the Charter, and therefore invalid, making the subsequent searches illegal.[footnoteRef:36] Relying on a passage from the Court of Appeal for Saskatchewan in Gibb,[footnoteRef:37], the judge found that the appellant’s obligation to respond to PO Lacroix’s instructions under the CCRA distinguished his situation from those covered by constitutional protection:  [36:  	Id., paras. 44-48.]  [37:  	R. v. Gibb, 1998 CanLII 12394 (SK CA), application for leave to appeal to the Supreme Court dismissed, April 8, 1999, No. 26962, para. 8.] 

[TRANSLATION]
[bookmark: par47][47] An offender who obtains early release agrees to be supervised by the State. Nothing and no one compels the accused to request early release. Upon submission of such a request, the offender is informed that parole or statutory release will only be granted if they agree to abide by strict conditions that affect their right to privacy. They are also informed of the possible consequences of failing or refusing to respect their commitments and the instructions of their supervisors.
[bookmark: par48][48] The accused cannot take full advantage of the benefits of more relaxed detention conditions while also complaining about the inconveniences that come with them. His statements and actions were not made under duress. At the very least, the accused has not met his burden of establishing this on a balance of probabilities.
[…]
[bookmark: par50][50] A contextual assessment leads the Court to conclude that Officer Lacroix’s questions and instructions did not infringe the protection of section 7 of the Charter against self-incrimination. The actions she took and the questions she asked fall specifically within her duty to supervise the accused and, more broadly, to protect society.[footnoteRef:38] [38:  	Judgment on the exclusion of the evidence, paras. 47-48 and 50.] 

[Emphasis added.]
[bookmark: _Ref203577033]The judge also found that Lacroix’s actual “searches” of the phone were not unreasonable, since she limited them to what was strictly necessary to ascertain whether or not the special conditions had been complied with.[footnoteRef:39] Although the judge did not specifically refer to the search conducted by Fiola, he clearly had her in mind when, confusing her with Lacroix, he wrote that the latter’s quick consultation of the Facebook page (whereas it was Fiola who actually consulted it) was brief and carried out in keeping with [TRANSLATION] “the spirit of Fearon”,[footnoteRef:40] even if she did not keep detailed notes of what she examined.[footnoteRef:41] [39:  	Id., para 55.]  [40:  	Ibid, referring to R. v. Fearon, 2014 SCC 77.]  [41:  	Ibid.] 

Third, regarding the arbitrary detention invoked by the appellant within the meaning of section 9 of the Charter, considering his situation in his apartment with Lacroix, and later at the parole office in the presence of Lacroix and Fiola, the judge found that he was not detained in the first situation,[footnoteRef:42] but that he was in the second, when he was informed that his statutory release had been revoked and that the police were on their way to execute the warrant of suspension.[footnoteRef:43] However, the judge found that this detention was not arbitrary, because Lacroix and Fiola had the power to detain the appellant without a warrant in the circumstances, by virtue of their status as peace officers and sections 135 of the CCRA and 495 Cr. C.:[footnoteRef:44] [42:  	Id., paras. 59-64.]  [43:  	Id., paras. 65-67.]  [44:  	Id., paras. 69-71.] 

	135 (1) A member of the Board or a person, designated by name or by position, by the Chairperson of the Board or by the Commissioner, when an offender breaches a condition of parole or statutory release or when the member or person is satisfied that it is necessary and reasonable to suspend the parole or statutory release in order to prevent a breach of any condition thereof or to protect society, may, by warrant,

(a) suspend the parole or statutory release;

(b) authorize the apprehension of the offender; and

(c) authorize the recommitment of the offender to custody until the suspension is cancelled, the parole or statutory release is terminated or revoked or the sentence of the offender has expired according to law.
	135 (1) En cas d’inobservation des conditions de la libération conditionnelle ou d’office ou lorsqu’il est convaincu qu’il est raisonnable et nécessaire de prendre cette mesure pour empêcher la violation de ces conditions ou pour protéger la société, un membre de la Commission ou la personne que le président ou le commissaire désigne nommément ou par indication de son poste peut, par mandat :

a) suspendre la libération conditionnelle ou d’office;

b) autoriser l’arrestation du délinquant;

c) ordonner la réincarcération du délinquant jusqu’à ce que la suspension soit annulée ou que la libération soit révoquée ou qu’il y soit mis fin, ou encore jusqu’à l’expiration légale de la peine.



	495 (1) A peace officer may arrest without warrant

(a) a person who has committed an indictable offence or who, on reasonable grounds, he believes has committed or is about to commit an indictable offence;

[…]

[Emphasis added.]
	495 (1) Un agent de la paix peut arrêter sans mandat :

a) une personne qui a commis un acte criminel ou qui, d’après ce qu’il croit pour des motifs raisonnables, a commis ou est sur le point de commettre un acte criminel; 

[…]

[Soulignements ajoutés.]
	


Last, with regard to the right to counsel recognized by paragraph 10(b) of the Charter, the judge found that the appellant should have been informed of this right by Fiola or Lacroix from the outset of his detention at the parole office, and not only by the police when they arrived. [TRANSLATION] “Since there was unjustified delay”, the judge concluded that the State had therefore violated paragraph 10(b).[footnoteRef:45] The respondent does not contest the judge’s conclusion on appeal. [45:  	Id., para 74.] 

[bookmark: _Ref203653645]Having thus found a violation of paragraph 10(b), the judge then proceeded to determine, according to the criteria in Grant,[footnoteRef:46] whether it justified the exclusion of evidence gathered pursuant to subsection 24(2) of the Charter.  [46:  	R. v. Grant, 2009 SCC 32.] 

First, regarding the seriousness of the infringement, he observed that Lacroix and Fiola conducted themselves in accordance with the institutional practice of entrusting the arrest procedure, and its consequences, to police officers called in to execute a warrant of suspension.[footnoteRef:47] Lacroix and Fiola had only a brief meeting with the appellant, during which they merely informed him of the decision.[footnoteRef:48] Moreover, particularly in light of the appellant’s decision not to testify at the voir dire, there was no evidence that Lacroix or Fiola took advantage of this short period of detention to question him or extract any confession whatsoever.[footnoteRef:49] In the end, the judge concluded that the seriousness of the infringement [TRANSLATION] “was not trivial”, but that it was [TRANSLATION] “tempered”, since the appellant’s right to counsel had not been completely violated, but only delayed until the arrival of the police. Thus, the criterion relating to the seriousness of the infringement was [TRANSLATION] “neutral”.[footnoteRef:50] [47:  	Judgment on the exclusion of the evidence.]  [48:  	Id., para. 79.]  [49:  	Ibid.]  [50:  	Id., paras. 79-80.] 

As for the impact of the violation on the appellant’s rights, the judge found that it was not significant, reiterating the absence of prejudice suffered by the appellant due solely to the delay in being informed of his right to counsel. This criterion also weighs in favour of admitting the evidence.[footnoteRef:51] [51:  	Id., paras. 82-83.] 

Then, analyzing society’s interest in having the case tried on its merits, the judge noted that the offences with which the appellant was charged were serious, that the impugned evidence was material in nature and inherently reliable, and that it had been obtained prior to the violation of the right to counsel. This criterion also supports the use of the evidence.[footnoteRef:52] [52:  	Id., para. 84.] 

Ultimately, balancing the results of his analysis of each of the three criteria, the judge concluded that the appellant had failed to demonstrate that the use of the evidence at trial would bring the administration of justice into disrepute.[footnoteRef:53] [53:  	Id., para. 85.] 

Alternatively, the judge added that, in the event that [TRANSLATION] “another proceeding were to find that obtaining the password [by PO Lacroix] allowing access to the contents of the telephone, as well as the searches that followed, were done in violation of sections 7 and/or 8 of the Charter”, the decision not to exclude the evidence obtained in spite of these violations would still be warranted.[footnoteRef:54] He explained it briefly as follows:  [54:  	Id., para. 86.] 

[TRANSLATION]
[bookmark: par87][87] To the reasons already given, I would add the following. As far as the seriousness of the State’s conduct is concerned, it is lessened by the fact that the accused’s freedom was considerably reduced by his status. As a result, Officer Lacroix’s actions were first and foremost motivated by her duty to ensure compliance with strict conditions directly related to a risk of reoffending that could lead to the commission of serious offences. Officer Lacroix’s conduct was not so repugnant that the Court must categorically dissociate itself from it.
[bookmark: par88][88] With regard to the impact of the violation on the rights of the accused, I also believe that this factor weighs in favour of admitting the evidence, since the telephone in question was illegally possessed. The accused’s expectation of privacy in respect of the telephone was nil, if not considerably diminished.
[bookmark: par89][89] Finally, society has an interest in ensuring that early release supervisors are able to carry out their work of supervision and public protection effectively while respecting the rights and freedoms guaranteed by the Charter.[footnoteRef:55] [55:  	Judgment on the exclusion of the evidence, paras. 87-89.] 

[Emphasis added.]
Judgment on guilt
The judge first summarized the facts and the applicable law.[footnoteRef:56] [56:  	Judgment on guilt, pp. 10-15.] 

He then identified the main characteristics of the category 1 photos, i.e.,
· male and female children, aged between 2 to 3 and 10 to 11 years, are shown naked[footnoteRef:57] [TRANSLATION] “in a nudist or sports context”;[footnoteRef:58] [57:  	Id., p 15.]  [58:  	Ibid.] 

· there are between one and approximately six children per photo, and they [TRANSLATION] “represent the central element of each photograph”;[footnoteRef:59] [59:  	Id., p 16.] 

· although [TRANSLATION] “the camera does not focus exclusively on the genitals”, the organs and breasts [TRANSLATION] “are nevertheless always clearly visible”.[footnoteRef:60] [60:  	Ibid.] 

The judge then analyzed in two steps whether the dominant characteristic of the photos was the depiction, for a sexual purpose, of a sexual organ or the anal region of a person under the age of eighteen years.
First, he found that the dominant characteristic of the photographs was the depiction of children’s sexual organs, relying for this purpose on the following common characteristics:[footnoteRef:61] [61:  	Id, pp. 17-18.] 

· of the 65 single images taken from various websites, over 60 feature full frontal nudity of the children; 
· the children [TRANSLATION] “are at the centre of the photographs and in the foreground”;[footnoteRef:62]  [62:  	Id., p. 17.] 

· the genitals are always showing.
Second, the judge determined that the photos satisfied the sexual purpose criterion, taking into account, once again, certain revealing common characteristics:[footnoteRef:63]  [63:  	Id, pp. 17-18.] 

· the context of their possession;
· the number and type of photographs in the appellant’s possession;
· the children in the photographs are unknown to the appellant;
· the appellant obtained the photos from pornographic websites, using keywords that led to [TRANSLATION] “images corresponding to those found on his phone”;[footnoteRef:64] [64:  	Id., p. 18.] 

· added to the above, the 265 category 2 photos, [TRANSLATION] “namely of naked children, but in respect of whom there remains doubt as to the fact that they are under 18 years of age, are sufficient to convince us of the prurient purpose of their [i.e., the category 1 photos] possession”.[footnoteRef:65] [65:  	Ibid.] 

Last, the judge found that criminalizing the category 1 photographs was consistent with the legislator’s aims, as well as with the Convention on the Rights of the Child.[footnoteRef:66] He concluded his analysis by convicting the appellant of possession of child pornography and accessing child pornography:  [66:  	Id., p. 19.] 

[TRANSLATION]
In this case, the accused did not keep this collection for educational, artistic, or innocent purposes. The number and content of the photographs, as well as the context of their possession, demonstrate the existence of a dominant prurient purpose beyond a reasonable doubt.
To use the decisive wording employed by the Court of Appeal in LSJPA – 1811, in this case:
[TRANSLATION]
[32] There is no doubt that a reasonable person informed of the circumstances in which these images were taken, what they depict, and their subsequent use would conclude on examination that they have, as their dominant characteristic, the exposure of the sexual organs [of all these children] for the purpose of sexual stimulation.[footnoteRef:67] [67:  	Id., pp. 22-23, citing LSJPA — 1811, 2018 QCCA 597, para. 32.] 

Moreover, given the distinctions between accessing and possessing child pornography, the judge did not order a conditional stay of proceedings on either count. That conclusion is not the subject of this appeal.
Issues
[bookmark: _Hlk175227147]The appellant raises the following issues:
(a) Did the trial judge err in dismissing the motion to exclude evidence?
(b) [bookmark: _Hlk195261876]Did the trial judge err in characterizing the photographs found on the appellant’s phone as child pornography? 
Relevant provisions and institutional practice of POs
Subsection 134(1) of the CCRA sets out the powers conferred on POs to ensure compliance with the conditions imposed on offenders whose statutory release they supervise, as well as the offenders’ corresponding duty to cooperate:
	134 (1) An offender who has been released on parole, statutory release or unescorted temporary absence shall comply with any instructions given by a member of the Board or a person designated, by name or by position, by the Chairperson of the Board or the Commissioner, or given by the institutional head or by the offender’s parole supervisor, respecting any conditions of parole, statutory release or unescorted temporary absence in order to prevent a breach of any condition or to protect society.

[Underlining and emphasis added.]
	134 (1) Le délinquant qui bénéficie d’une libération conditionnelle ou d’office ou d’une permission de sortir sans escorte doit observer les consignes que lui donne son surveillant de liberté conditionnelle, un membre de la Commission, le directeur du pénitencier ou la personne que le président ou le commissaire désigne nommément ou par indication de son poste en vue de prévenir la violation des conditions imposées ou de protéger la société.



[Soulignements et caractères gras ajoutés.]


The CCRA also sets out a number of general objectives and principles, to which the supervisory powers of POs and offenders are naturally subject. Here are the most relevant for our purposes:
	3.1 The protection of society is the paramount consideration for the Service in the corrections process.


4 The principles that guide the Service in achieving the purpose referred to in section 3 are as follows:

(a) the sentence is carried out having regard to all relevant available information, including the stated reasons and recommendations of the sentencing judge, the nature and gravity of the offence, the degree of responsibility of the offender, information from the trial or sentencing process, the release policies of and comments from the Parole Board of Canada and information obtained from victims, offenders and other components of the criminal justice system;



[…]

(d) offenders retain the rights of all members of society except those that are, as a consequence of the sentence, lawfully and necessarily removed or restricted;


[…]

(h) offenders are expected to obey penitentiary rules and conditions governing temporary absences, work release, parole, statutory release and long-term supervision and to actively participate in meeting the objectives of their correctional plans, including by participating in programs designed to promote their rehabilitation and reintegration;





5 There shall continue to be a correctional service in and for Canada, to be known as the Correctional Service of Canada, which shall be responsible for

[…]

(d) parole, statutory release supervision and long-term supervision of offenders;


[…]

[Underlining added.]
	3.1 La protection de la société est le critère prépondérant appliqué par le Service dans le cadre du processus correctionnel.

4 Le Service est guidé, dans l’exécution du mandat visé à l’article 3, par les principes suivants :

a) l’exécution de la peine tient compte de toute information pertinente dont le Service dispose, notamment les motifs et recommandations donnés par le juge qui l’a prononcée, la nature et la gravité de l’infraction, le degré de responsabilité du délinquant, les renseignements obtenus au cours du procès ou de la détermination de la peine ou fournis par les victimes, les délinquants ou d’autres éléments du système de justice pénale, ainsi que les 
directives ou observations de la Commission des libérations conditionnelles du Canada en ce qui touche la libération;

[…] 

d) le délinquant continue à jouir des droits reconnus à tout citoyen, sauf de ceux dont la suppression ou la restriction légitime est une conséquence nécessaire de la peine qui lui est infligée;

[…] 

h) il est attendu que les délinquants observent les règlements pénitentiaires et les conditions d’octroi des permissions de sortir, des placements à l’extérieur, des libérations conditionnelles ou d’office et des ordonnances de surveillance de longue durée et participent activement à la réalisation des objectifs énoncés dans leur plan correctionnel, notamment les programmes favorisant leur réadaptation et leur réinsertion sociale;

5 Est maintenu le Service correctionnel du Canada, auquel incombent les tâches suivantes :



[…]

d) la supervision à l’égard des mises en liberté conditionnelle ou d’office et la surveillance de longue durée de délinquants 
	
[…]

[Soulignements ajoutés.]
	


Under paragraph 4(a) of the CCRA, the Commissioner is also empowered to adopt rules and guidelines, which are public:
	Rules

97 Subject to this Part and the regulations, the Commissioner May make rules

(a) for the management of the Service;

(b) for the matters described in section 4; and

(c) generally for carrying out the purposes and provisions of this Part and the regulations.

Commissioner’s Directives

98(1) The Commissioner May designate as Commissioner’s Directives any or all rules made under section 97.

(2) The Commissioner’s Directives shall be accessible to offenders, staff members and the public.

		
[Underlining added.]
	Règles d’application

97 Sous réserve de la présente partie et de ses règlements, le commissaire peut établir des règles concernant :

a) la gestion du Service;

b) les questions énumérées à l’article 4;

c) toute autre mesure d’application de cette partie et des règlements.


[bookmark: Directives_du_commissaire__235461]Directives du Commissaire
[bookmark: art98par1][bookmark: art98]
98(1) Les règles établies en application de l’article 97 peuvent faire l’objet de directives du commissaire.

[bookmark: art98par2](2) Les directives doivent être accessibles et peuvent être consultées par les délinquants, les agents et le public.
	
[Soulignements ajoutés.]
	


[bookmark: _Hlk195193232]The checks carried out by POs on people granted statutory release are governed by the Directive,[footnoteRef:68] in particular section 27: [68:  	Above, paragraph [33] of these reasons.] 

	27 The Parole Officer must meet with the offender at the required level of intervention, or more often if necessary, to assess progress against the Correctional Plan and monitor special conditions. Contacts with the offender will include community visits to ensure the Parole Officer gathers information about the offender in their environment. The contact will be documented in a Casework Record. In the event of a missed contact, the rationale will be documented in a Casework Record.






[Underlining and emphasis added.]
	27 L'agent de libération conditionnelle doit rencontrer le délinquant selon le niveau d’intervention requis, ou plus souvent si cela est nécessaire, pour évaluer les progrès de celui-ci par rapport à son Plan correctionnel et veiller au respect des conditions spéciales. Les contacts avec le délinquant comprendront des visites dans la collectivité afin de s’assurer que l’agent de libération conditionnelle recueille des renseignements sur le délinquant dans son environnement. Les contacts seront consignés dans le Registre des interventions. En cas de contact manqué, la raison sera consignée dans le Registre des interventions.

[Soulignements et caractères gras ajoutés.]
	


The Federal Court of Appeal emphasized that the Commissioner’s directives have normative value:
[bookmark: par58][58]   Section 97 of the Act confers upon the Commissioner the power to make rules and subsection 98(1) confers upon him the power to designate “any or all rules made under section 97” as a “Commissioner’s Directive”. Consequently, it is my view that a “Commissioner’s Directive” is a “rule … or other instrument issued, made or established (a) in the execution of a power conferred by or under the authority of an Act” within the meaning of section 2 of the Interpretation Act. Thus, the Directive constitutes, for the purposes of subsection 57(1) of the Federal Courts Act, a “regulation” and, as a result, a notice of constitutional question is necessary to challenge its constitutionality.[footnoteRef:69] [69:  	Mercier v. Canada (Correctional Service), 2010 FCA 167, para. 58, application for leave to appeal to the Supreme Court dismissed, January 20, 2011, No.33847. See also Sutherland-Kayseas v. Fraser Valley Institution (Warden), 2023 BCSC 1773, para. 35.] 

[Emphasis added.]
Fiola’s uncontested testimony at the voir dire also sheds some light on the practice of POs, more specifically as to how they apply in the field the provisions of the CCRA and the Directive relating to the supervision of offenders’ conditions and the assessment of the risk they may present in the community: 
	 
	[TRANSLATION] 
Basically, I supervise the work of the parole officers. I have to make sure, for example, that the parole officer is effectively supervising the offenders they have under their... under their supervision, that the parole officer meets with the offenders at the scheduled frequency.

We also want them to take the necessary steps to ensure that they comply with their special conditions, while encouraging them to take the necessary steps to help them reintegrate into the community. [...] 
As part of their supervision of offenders, which is an ongoing process, the parole officer constantly checks on the offender’s behaviour, verifies their situation and state of mind, and makes a risk assessment that leads to an assessment of whether the risk posed by the offender in the community is manageable.[footnoteRef:70] [70:  	Testimony of Michelle Fiola, April 25, 2022, pp. 14 and 19.] 



Fiola’s testimony also established the following:
it is required and customary for POs to enter the homes of offenders whose statutory release they are supervising to ensure compliance with their conditions;
however, the sole purpose of any visit must be to “prevent a breach of any condition or to protect society”, in accordance with the paramount consideration of safety set out in section 3.1 of the CCRA; 
if they are refused entry to the residence, the POs cannot enter;
POs cannot carry out an invasive check without the offender’s permission:
	 
	[TRANSLATION]
Well, the parole officer can ask their... always with a view to verifying a specific condition, for example, [...] could ask the offender to open their fridge to check whether they are violating the condition [...] prohibiting them from possessing or consuming alcohol, or could ask them to open cupboard doors to verify this as well. 
The parole officer cannot do this themselves, but they can ask for it to be done, and the offender must comply with the parole officer’s requests and instructions.[footnoteRef:71] [71:  	Id., p. 60.] 



if the offender fails to comply with their PO’s instructions, contrary to their obligations under subsection 134(1) of the CCRA, a reassessment of the risk they represent in the community will be carried out, with the ensuing consequences for their statutory release.
Fiola’s interpretation of the PO’s supervisory powers is not binding on the Court, any more than it was on the trial judge. Nevertheless, it reflects an established organizational practice regarding the objectives and principles of the CCRA and the Directive as well as the mandate and responsibilities entrusted to Correctional Services and POs by the legislator and the Commissioner.
Analysis
(a) Did the trial judge err in dismissing the motion to exclude evidence?
[bookmark: _Ref203723204]In view of the arguments developed by the parties in their briefs and at the hearing,[footnoteRef:72] the Court considers it appropriate to deal with this general question by following the chronological order of events as follows: [72:  	In his notice of appeal, the appellant criticized the judge for having erred in law in concluding that he was not in detention under section 9 of the Charter when Lacroix visited his home. However, he did not address this issue in his brief or at the hearing. The Court concludes that this ground of appeal has been abandoned. Nor did he appeal the judge’s conclusion that Lacroix’s instructions at his home and his giving of the code to unlock his smartphone did not infringe his right to protection against self-incrimination under section 7 of the Charter. This will therefore not be discussed further in this judgment.] 

[bookmark: _Hlk181337404][bookmark: _Hlk181337483][bookmark: _Hlk195090523](a.1)	Did the judge commit a reviewable error in concluding that Lacroix’s warrantless entry into the appellant’s place of residence did not infringe his right under section 8 of the Charter?
(a.2)	Did the judge commit a reviewable error in concluding that Lacroix’s discovery of the telephone did not infringe the appellant’s right under section 8 of the Charter?
[bookmark: _Hlk181337648](a.3) Did the judge commit a reviewable error in concluding that the appellant did not have standing to invoke the violation of section 8 of the Charter with respect to the warrantless “searches” of his telephone by Lacroix and Fiola?
[bookmark: _Hlk195090287][bookmark: _Hlk181337681](a.4) If the answer to question (a.2) is yes, did the judge commit a reviewable error in concluding that the searches were not unreasonable?
(a.5) If the answer to any of questions (a.1) to (a.3) is yes, and considering in any event his uncontested conclusion that Fiola and Lacroix infringed the appellant’s right under paragraph 10(b) of the Charter, did the judge commit a reviewable error in the application of subsection 24(2) of the Charter by dismissing the motion to exclude evidence?
(a.1) Did the judge commit a reviewable error in concluding that Lacroix’s warrantless entry into the appellant’s place of residence did not infringe his right under section 8 of the Charter?
-	The standard of review
The question of whether the evidence of certain facts reveals a violation of rights protected by the Charter is one of law, and is therefore subject to the standard of correctness. However, the trial judge’s assessment of the facts in order to make this determination is subject to the standard of palpable and overriding error.[footnoteRef:73] [73:  	R. v. Ryall, 2024 MBCA 105, para. 13, application for leave to appeal to the Supreme Court dismissed, June 26, 2025, No. 41709; R v. Cortes Rivera, 2020 ABCA 76, paras. 18-19, appeal to the Supreme Court dismissed by R. v. Cortes Rivera, 2020 SCC 44.] 

It should also be noted that this appeal is not the result of any application for leave. Because the appellant was convicted following proceedings by indictment, he of course has a right to appeal as of right on any ground involving a question of law alone,[footnoteRef:74] but he is not entitled to question the judge’s findings of fact, or mixed fact and law. [74:  	Subparagraph 675(1)(a)(i) Cr. C.] 

-	Application
While the Court agrees with the judge that Lacroix’s entry into the appellant’s place of residence did not infringe his right under section 8 of the Charter, it reaches this conclusion for different reasons.
The judge’s premise was that Lacroix’s visit to the appellant’s home constituted [TRANSLATION] “a warrantless search within the meaning of section 8 of the Charter, in that it constituted interference by an agent of the State with his expectation of privacy”.[footnoteRef:75] In the Court’s view, however, this is an erroneous characterization. Rather, the circumstances lead to the conclusion that Lacroix was validly authorized by the appellant to enter his place of residence, which is sufficient to seal the fate of this first issue. The judge’s analysis of a presumptively unreasonable search against the criteria of Stillman,[footnoteRef:76] a case that essentially concerns the common law power to conduct a search incidental to an arrest, is confusing.[footnoteRef:77] All the more so as there is a distinction to be made between the lawfulness of State representatives entering a private residence and their power to search once inside.[footnoteRef:78] [75:  	Judgment on the exclusion of the evidence, para. 37.]  [76:  	R. v. Stillman, [1997] 1 S.C.R. 607.]  [77:  	Judgment on the exclusion of the evidence, paras. 37-40.]  [78:  	L'Espérance c. R., 2011 QCCA 237, para. 41, referring to R. v. Smith, 1998 ABCA 41, para. 8.] 

Sections 3.1 and 4 of the CCRA and section 27 of the Directive, the constitutionality or validity of which was not challenged by the appellant, provided the basis for Lacroix’s power to visit the appellant’s place of residence to check that he was complying with the conditions of his statutory release, without the need for a warrant.
In fact, Lacroix duly informed the appellant the day before that she would be coming to his home the following day for such a visit. He did not object. He knew that his statutory release was subject, among other things, to visits from his PO to ensure that he was complying with his conditions.
Then, when Lacroix turned up the next day at the appointed time, she knocked on the door, the appellant opened it, and she told him she wanted to [TRANSLATION] “look around the rooms in [his] home”.[footnoteRef:79] Consistent with his attitude during their telephone conversation the day before, he allowed her to enter, without protest, reluctance, or questions, followed her, and cooperated with the visit, without objecting to anything. [79:  	Testimony of Karina Lacroix, April 25, 2022, p. 102 (voir dire).] 

Lacroix carried out only a few minutes of “visual” verification and did not touch the appellant’s property or search any area prior to the discovery of the phone, which will be the subject of the next issue in dispute.
[bookmark: _Ref203645565]Given these circumstances, established by uncontested evidence, the Court is of the view that Lacroix’s warrantless entry into the appellant’s place of residence did not constitute a presumptively unreasonable search within the meaning of section 8 of the Charter. The appellant’s consent to this entry and his cooperation from the beginning to the end of the visit are incompatible with a search within the meaning of section 8 of the Charter. The following comments by Karakatsanis, J. for the majority in Reeves[footnoteRef:80] are applicable here: [80:  	R. v. Reeves, 2018 SCC 56.] 

[12]    Section 8 of the Charter is only engaged if the claimant has a reasonable expectation of privacy in the place or item that is inspected or taken by the state. To determine whether the claimant has a reasonable expectation of privacy, courts examine “the totality of the circumstances”.
[13] Further, “the essence of a seizure under s. 8 is the taking of a thing from a person by a public authority without that person’s consent”. In contrast, valid consent acts as a waiver of the claimant’s s. 8 rights. In such cases, there is no search or seizure within the meaning of the Charter, even though the claimant would ordinarily enjoy a reasonable expectation of privacy in the thing the police have taken or inspected.[footnoteRef:81] [81:  	Id, paras. 12-13.] 

[Emphasis added, references omitted.]
The appellant’s theory of the case, if accepted, would lead to an unacceptable conclusion in the circumstances of this case.
In effect, it would lead to the conclusion that the consent of an offender on statutory release to a visit by their PO to their place of residence, especially when given reasonable notice, should always be considered invalid given the state of systemic subjection attached to their obligation to respect the PO’s instructions and their fear of incurring consequences if they refuse, or even having their freedom suspended. However, such a state, or any other subjective element or perception, allegedly having an impact on the validity of consent, requires minimal proof. Is it necessary to point out that the appellant chose not to testify at the voir dire? Although it was his right to do so, he may have thus deprived the judge of evidence that could, for example, contradict Lacroix’s version and shed a different light on the collaboration he showed the day before during their telephone conversation when she announced her visit, and again when she arrived and entered his home the next day.
In short, for these reasons, the Court answers the first question in the negative.
[bookmark: _Hlk198122721](a.2)	Did the judge commit a reviewable error in concluding that Lacroix’s discovery of the telephone did not infringe the appellant’s right under section 8 of the Charter? 
As stated above, contrary to the approach taken by the judge, the examination of the legality of Lacroix’s entry into the appellant’s place of residence must be split from the examination, once inside, of the discovery of the appellant’s smartphone.
That said, Lacroix did not conduct an invasive search of any part of the appellant’s apartment, nor did she, of her own accord and without warning, lift the newspaper that was open on the kitchen table or seize the telephone that was underneath.
Instead, she asked the appellant, non-verbally, what was under the apparent lump in the newspaper, to which he freely responded by lifting the newspaper and freely handing her the phone underneath.
An individual has the right to remain silent. This does not mean, however, that a person has “the right not to be spoken to by state authorities”.[footnoteRef:82] [82:  	R. v. Singh, 2007 SCC 48, para 28. See also R. v. Boukhalfa, 2017 ONCA 660, para. 130, application for leave to appeal to the Supreme Court dismissed, November 15, 2018, No. 37928.] 

Dyment[footnoteRef:83] also teaches that the essence of a “seizure” under section 8 “is the taking of a thing from a person by a public authority without that person’s consent”.[footnoteRef:84] In this case, the appellant freely handed over his cell phone to Lacroix, in the context where he knew about the order prohibiting him from possessing or using any electronic device allowing unsupervised access to the Internet, spontaneously mentioning that he [TRANSLATION] “did it to sabotage himself”. [83:  	R. v. Dyment, [1998] 2 S.C.R. 417.]  [84:  	Id., para. 25 [emphasis added], cited more recently in R. v. Reeves, supra note 80, para. 13.] 

In Gibb,[footnoteRef:85], the respondent, who had been granted an unescorted temporary absence under section 134 of the CCRA, had responded to general questions from his PO (parole supervisor) about his activities during the period of absence by spontaneously disclosing his illegal activities. At trial, the respondent successfully argued that he had the obligation to answer his PO, at the risk of adverse consequences, that his statements therefore infringed the right guaranteed by section 7 of the Charter to protection against self-incrimination, and that they should therefore be excluded from the evidence under subsection 24(2). In the same vein as an argument raised the appellant in this case, the trial judge concluded as follows: [85:  	R. v. Gibb, supra note 37.] 

Thus with the administrative system in place at the parole service, the offender who while at large has in fact been involved in illegal activities, has the choices of refusing to disclose information to the parole officer or of lying, both of which have consequences, or incriminating himself or herself. The fairness and integrity of the justice system is compromised if it requires a person to make such unenviable choices. The availability of such choices only, also compromises the objectives for which the parole service requires the information by encouraging non-cooperation or deviousness on the part of the offender.
The compulsion operating on the accused in this case was indirectly statutory, but more properly might be labelled administrative compulsion. The accused was not required by statute to talk to the parole officer, but the statute did require him to follow her instructions. Ms. Dunajski did not instruct the accused to disclose his illegal activities, nor did she instruct him not to. Rather she presented herself as seeking information for administrative purposes which left the accused no choice to but cooperate or face the consequences. The fact that some persons might regard the consequence of self-incrimination as more severe than the administrative consequences that could result from non-cooperation and therefore an unwise choice, does not detract from the fact that once Ms. Dunajski presented herself for the purpose of interviewing him the accused was under compulsion to make one of the choices. Such a compelled “choice” is not the “free and meaningful choice” referred to by McLachlin J. in R. v. Hebert, supra.[footnoteRef:86] [86:  	Id.] 

[Emphasis added.]
The Court of Appeal for Saskatchewan rejected this analysis and reversed the trial judgment. The Court agrees with the following observations, with the necessary adjustments:
[8] We are all of the opinion that the “administrative compulsion” found by the learned trial judge does not constitute a s. 7 Charter infringement in the circumstances of this case. The respondent in taking the benefits under the escorted temporary absence scheme cannot be heard to complain that it is subject to certain regulations or controls. Furthermore, the volunteered statements are not, per se, barred by s. 7 of the Charter – it does not proscribe a “blurted out” admission of the sort at issue here.[footnoteRef:87] [87:  	Id., para. 8.] 

[Emphasis added.]
Incidentally, the appellant does not challenge on appeal the judge’s conclusion that Lacroix’s [TRANSLATION] “questions and instructions”, following which he gave Lacroix his cell phone of his own accord, did not infringe his right to protection against self-incrimination within the meaning of section 7 of the Charter.[footnoteRef:88] This concession on appeal is certainly not irrelevant to the analysis of the circumstances surrounding the discovery of the telephone under section 8 of the Charter. [88:  	See supra note 72.] 

The foregoing is sufficient to answer this question in the negative.
[bookmark: _Hlk195184000](a.3) Did the judge commit a reviewable error in concluding that the appellant did not have standing to invoke the violation of section 8 of the Charter with respect to the warrantless searches of his telephone by Lacroix and Fiola?
	The applicable analytical framework
In Fearon,[footnoteRef:89] Cromwell, J. emphasized for the majority the special and intrusive nature of cell phone searches, no matter how sophisticated, since these devices “may have immense storage capacity, may generate information about intimate details of the user […] even after the user thinks that [they have] been destroyed”.[footnoteRef:90] He added in passing that whether access to the contents of a phone is password-protected carries little weight for the purposes of assessing the existence of a subjective expectation of privacy by its owner, although it is important to “also keep this point in perspective”.[footnoteRef:91] We understand from this that the existence of a password, or code, to protect access to the device’s contents tends more to confirm the subjective expectation of privacy in its regard, but that this is not a prerequisite for constitutional protection. [89:  	R. v. Fearon, supra note 40; see also R. v. Vu, 2013 SCC 60, paras. 37-8 and 41.]  [90:  	R. v. Fearon, supra, note 40, para. 51. See also para 52.]  [91:  	Id., para 53.] 

[bookmark: _Ref203643932]Moreover, as revealed by Marakah,[footnoteRef:92] the first step in analyzing the interest required to invoke the protection of section 8 is to identify the “subject matter” of the disputed search.[footnoteRef:93] In the case of a cellular device, it is more about the contents than the device itself. The following comments by McLachlin, C.J. regarding text messages transmitted by means of an iPhone in that case are applicable, with the necessary adjustments, to the photos, Facebook page, text messages, and emails to which Lacroix and Fiola had access when they unlocked the appellant’s smartphone: [92:  	R. v. Marakah, 2017 SCC 59.]  [93:  	Id., para 14.] 

[bookmark: par15][15] The subject matter of a search must be defined functionally, not in terms of physical acts, physical space, or modalities of transmission. As Doherty J.A. stated in R. v. Ward, a court identifying the subject matter of a search must not do so “narrowly in terms of the physical acts involved or the physical space invaded, but rather by reference to the nature of the privacy interests potentially compromised by the state action”. […] The court’s task, as Doherty J.A. put it in Ward, is to determine “what the police were really after”.
[16] One option can be eliminated at the outset. The subject matter of the search at issue was not Mr. Winchester’s iPhone, from which the text messages in this case were recovered. Neither the iPhone itself nor its contents generally is what the police were really after. The subject matter must, therefore, be defined more precisely.
[…]
[20] I conclude, and Moldaver J. agrees, that for the purpose of determining whether s. 8 is capable of protecting SMS or other text messages, the subject matter of the search is the electronic conversation between the sender and the recipient(s). This includes the existence of the conversation, the identities of the participants, the information shared, and any inferences about associations and activities that can be drawn from that information […].[footnoteRef:94] [94:  	Id., paras. 15-16 and 20.] 

[Emphasis added; references omitted.]
McLachlin, C.J. also summarized the burden of proof incumbent on the party invoking the protection of section 8 of the Charter, as well as the applicable analytical framework:
[10] […] To claim s. 8 protection, a claimant must first establish a reasonable expectation of privacy in the subject matter of the search, i.e., that the person subjectively expected it would be private and that this expectation was objectively reasonable. Whether the claimant had a reasonable expectation of privacy must be assessed in “the totality of the circumstances” […]
[bookmark: par11][11] In considering the totality of the circumstances, four “lines of inquiry” guide the court’s analysis:
1. What was the subject matter of the alleged search?
 2. Did the claimant have a direct interest in the subject matter?
 3. Did the claimant have a subjective expectation of privacy in the subject matter?
 4. If so, was the claimant’s subjective expectation of privacy objectively reasonable?
[bookmark: par12][bookmark: _Ref203642060][12] Only if the answer to the fourth question is “yes” — that is, if the claimant’s subjective expectation of privacy was objectively reasonable — will the claimant have standing to assert his s. 8 right. If the court so concludes, the claimant may argue that the state action in question was unreasonable. If, however, the court determines that the claimant did not have a reasonable expectation of privacy in the subject matter of the alleged search, then the state action cannot have violated the claimant’s s. 8 right. He will not have standing to challenge its constitutionality.[footnoteRef:95] [95:  	Id., paras 10-12. See also R. v. Campbell, 2024 SCC 42, para. 39.] 

[Underlining and italics added; references omitted.]
	Application
The judge began his analysis with a conceptual error when he determined, without expressly saying so, that the subject matter of the search was the smartphone itself, which led him to conclude that there was no reasonable subjective expectation of privacy in its regard, because the appellant had not declared it to correctional services, and moreover, he held it “illegally”, in violation of the prohibition imposed on him against possessing or using a computer or any other electronic device allowing unsupervised access to the Internet.[footnoteRef:96] [96:  	Judgment on the exclusion of the evidence, para. 54.] 

Recently, however, in Campbell,[footnoteRef:97] which the judge did not have the benefit of, Jamal, J. reiterated for the majority that the existence of a reasonable expectation of privacy does not depend on the legal or illegal nature of the property concerned: “The question under s. 8, ‘is not whether the claimant broke the law, but rather whether the police exceeded the limits of the state’s authority’”.[footnoteRef:98] [97:  	R. v. Campbell, supra note 95.]  [98:  	Ibid., para. 52. See also para. 51.] 

Similarly, in Marakah, McLachlin, C.J. refused to adopt the approach proposed by Moldaver, J., dissenting, according to which any interpretation of section 8 that would allow sexual predators to retain a reasonable expectation of privacy in the text messages they may send to their victims should be rejected.[footnoteRef:99] [99:  	R. v. Marakah, supra note 92, para. 48.] 

Thus, the judge made two errors, one leading to the other. First, by considering the unlawfulness of the appellant’s possession of the smartphone to be decisive. Second, because his analysis was truncated from the real “subject matter” of the search on which it was intended to focus.
In light of these errors, the judge did not carry out the examination that was required by the principles and analytical framework of Marakah and Campbell. Taking into account the totality of the circumstances, the Court therefore conducts that examination as follows.
(1) The subject matter of the search
The subject matter of the searches conducted by Lacroix and Fiola concerned the photo folder, Facebook account, text messages, and emails, ultimately uncovering the child pornography photographs.
(2) Did the appellant have a direct interest in the subject matter of the search?
It is undeniable that the appellant had a direct interest in the subject matter of the searches of his smartphone and the information it contained, more specifically, for the purposes of this appeal, in the folder containing the impugned photographs.
(3) Did the plaintiff have a subjective and objectively reasonable expectation of privacy with respect to the contents of his smartphone?
-	Subjective expectation
The burden of establishing a subjective expectation of privacy in the subject matter of the search is not “a high hurdle”; the proof required is “modest”, and a subjective expectation of privacy can be presumed or inferred in the circumstances even in the absence of the claimant’s testimony or admission at the voir dire.[footnoteRef:100] [100:  	R. v. Campbell, supra note 95, para. 45; see also, to the same effect, R. v. Marakah, supra note 92, para. 22.] 

In this case, it must be concluded that the appellant had such a subjective expectation of privacy with respect to the contents of his smartphone, and more specifically, for present purposes, with respect to the impugned photographs. Incidentally, it is not necessary to determine here whether his subjective expectation with respect to his Facebook page is diluted by the fact that he created it under a false name, especially as this issue was not argued.
-	Objectively reasonable expectation
According to Campbell, certain factors, which are not exhaustive, may be useful in determining whether a person’s subjective expectation of privacy is objectively reasonable in the circumstances:
[bookmark: _Hlk195777268](i) whether the information would tend to reveal intimate or biographical details of the lifestyle and personal choices of the individual subject to the alleged search;
(ii) the place where the alleged search took place;
(iii) whether the subject matter of the alleged search was in public view;
(iv) whether the subject matter had been abandoned;
(v) whether the information was already in the hands of third parties, and if so, whether it was subject to an obligation of confidentiality;
(vi) whether the police technique was intrusive in relation to the privacy interest;
(vii) whether the individual was present at the time of the alleged search;
(viii) the possession, control, ownership, and historical use of the property or place said to have been searched; and
(ix) the ability to regulate access to the place of the search, including the right to admit or exclude others from the place.[footnoteRef:101] [101:  	R. v. Campbell, supra, note 95, para. 53.] 

[References omitted.]
What is the case here?
Factors (i) to (vi) and (ix) clearly weigh in favour of the objective reasonableness of the appellant’s expectation of privacy with respect to the contents of his smartphone. Indeed, the “photos”, “Facebook”, “text messages”, and “email” files certainly tended to reveal intimate or biographical details about his lifestyle and personal choices. The place where the initial search took place was the appellant’s place of residence, since the telephone was located there. The subject matter of the search was not in public view, due to the password required to access the contents of the phone; the phone and its contents had not been abandoned by the appellant; and there was no evidence that the information contained in the phone, specifically in the photo files, was already in the hands of third parties at the time of the search. As to whether the technique used for the search was intrusive in relation to the appellant’s privacy interest, in the case of a personal smartphone, the search of password-protected content will very rarely be non-intrusive. Last, regarding to factor (ix), the appellant could regulate access to the place of the search, i.e., the contents of his phone, given the existence of an access password.
Factors (vii) and (viii) raise more questions.
As for factor (vii), while the appellant was present at the time of Lacroix’s first search, he was not present at the time of Lacroix’s second search in her car, nor at the time of Fiola’s more exhaustive search at the correctional services office, which reinforces the objective reasonableness of his expectation of privacy with respect to the contents of his phone, at least in the latter two instances.
With regard to factor (viii), it could be argued that the appellant’s degree of control over his smartphone was mitigated by the fact that he was prohibited from possessing such a device allowing access to the Internet without the court’s authorization, thereby affecting the objective reasonableness of his expectation of privacy with regard to its contents.
Nonetheless, following the aforementioned teachings of Campbell, the appellant’s expectation of privacy with regard to the contents of his telephone cannot be decisively diluted here on the grounds that he possessed it illegally. Moreover, this factor alone cannot, in any case, counterbalance all the others.
Thus, in sum, the analysis and weighting of the relevant factors lead to the conclusion that the appellant’s subjective expectation in regard to the contents of his telephone was objectively reasonable.
The judge therefore committed a reviewable error in concluding that the appellant was not entitled to invoke the violation of section 8 of the Charter with respect to the warrantless searches of the contents of his telephone by Lacroix and Fiola.
(a.4) If the answer to question (a.3) is yes, did the judge commit a reviewable error in concluding that the searches were not unreasonable within the meaning of section 8 of the Charter?
As the judge found that the appellant had no reasonable expectation of privacy with respect to his cell phone and that therefore he could not invoke the protection of section 8 of the Charter;[footnoteRef:102] he did not proceed with the actual analysis of whether or not the searches were unreasonable. His somewhat alternative conclusion that Lacroix limited the subject matter and scope of her searches to what was strictly necessary to ascertain whether or not the special conditions imposed on the appellant had been complied with, and that the absence of detailed notes of what she examined cannot on its own [TRANSLATION] “lead the Court to conclude that her searches were being carried out in an unreasonable manner”,[footnoteRef:103] is fundamentally flawed. Not only is the reasoning incomplete with regard to the applicable analytical framework, as will be discussed below, but the judge also limited his examination to the searches carried out by Lacroix, whom he also confused with Fiola when he attributed the search of the Facebook page to her.[footnoteRef:104] [102:  	Judgment on the exclusion of the evidence, para. 54.]  [103:  	Id., para 55.]  [104:  	Ibid.] 

The Court will therefore conduct its own analysis below.
A warrantless search is presumptively unreasonable, shifting the burden of persuasion to the Crown to establish, on a balance of probabilities, that the search was reasonable. A search is reasonable under section 8 if it is shown that (i) it is authorized by a rule of law (ii) which is reasonable, and that, although it is thus legally authorized, (iii) it is conducted in a reasonable manner.[footnoteRef:105] [105:  	R. v. Campbell, supra note 95, para. 81; R. v. Reeves, supra note 80, para. 14; R. v. Fearon, supra note 40, para. 12; R. v. Cole, 2012 SCC 53, para. 37.] 

The respondent’s argument is essentially limited to Lacroix’s search. Its essential argument, that [TRANSLATION] “the verification of the telephone [by Lacroix] does not constitute an unreasonable search since it was authorized by law” given the powers of control and supervision that the CCRA and the Directive confer on correctional services over the appellant, is not convincing.
Nothing in the CCRA, the Directive, or any other rule of law authorized Lacroix and Fiola to carry out the impugned searches. The judge erred in justifying the Court’s intervention by concluding to the contrary.
The analysis can therefore end here, as the respondent has not met its burden of proving, at the first stage, that another rule of law authorized Fiola and/or Lacroix to conduct the impugned searches without a warrant.
Nor did the respondent refer the Court to any precedent in support of its argument. In fact, the Court’s case law, while rare on this point, tends to confirm that there was nothing in the CCRA, the Directive, or the Regulations to justify the searches carried out by Lacroix and Fiola in this case.
For example, in R. c. Rudnicki,[footnoteRef:106] a PO had checked the room occupied by the respondent, who was on day parole and living in a halfway house, for sanitary reasons, in the respondent’s absence, even though he had locked his door in accordance with the instructions he had been given. During this check, the PO opened a cabinet drawer and discovered a letter that later formed the basis of the offender’s conviction for a count of uttering death threats. In his concurring reasons, Hilton, J.A. noted that in the absence of any danger to the PO’s safety, and even extending the scope of section 58 of the CCRA and section 52 of the Regulations to a room in a halfway house, these provisions, reproduced below, in no way authorized the PO’s search of the drawer in the circumstances of the case: [106:  	R. c. Rudnicki, [2004] R.J.Q. 2954, 2004 CanLII 39134 (C.A.).] 

	[CCRA]

58 A staff member may, in the prescribed manner, conduct searches of cells and their contents in the prescribed circumstances, which circumstances must be limited to what is reasonably required for security purposes.


[Regulations]

52(1) Subject to subsection (3), where a staff member believes on reasonable grounds that contraband or evidence of an offence is located in an inmate’s cell, the staff member may, with the prior authorization of a supervisor, search the cell and its contents.




(2) Subject to subsection (3), where a staff member searches an inmate’s cell and its contents pursuant to subsection (1), another staff member shall be present at all times during the search.


(3) A staff member is not required to obtain an authorization or conduct a search in the presence of another staff member in accordance with subsections (1) and (2), respectively, where the staff member believes on reasonable grounds that delaying a search in order to comply with those subsections would result in danger to the life or safety of any person or the loss or destruction of contraband or evidence.


[Underlining added.]
	

58 Dans les cas prévus par règlement et justifiés par des raisons de sécurité, l’agent peut, selon les modalités réglementaires, procéder à la fouille de cellules et de tout ce qui s’y trouve.






52(1) Sous réserve du paragraphe (3), lorsque l’agent a des motifs raisonnables de croire que des objets interdits ou des éléments de preuve relatifs à la perpétration d’une infraction se trouvent dans la cellule du détenu, il peut, avec l’autorisation préalable d’un supérieur, procéder à la fouille de la cellule et de tout ce qui s’y trouve.


(2) Sous réserve du paragraphe (3), l’agent qui procède à la fouille de la cellule du détenu et de tout ce qui s’y trouve conformément au paragraphe (1) doit être accompagné d’un autre agent pendant toute la durée de la fouille.

(3) L’agent est dispensé de l’obligation d’obtenir l’autorisation ou de l’obligation d’être accompagné d’un autre agent, conformément aux paragraphes (1) et (2) respectivement, s’il a des motifs raisonnables de croire que le respect de l’une ou l’autre de ces obligations occasionnerait un retard qui compromettrait la sécurité ou la vie de quiconque ou qui entraînerait la perte ou la destruction d’objets interdits ou d’éléments de preuve.

[Soulignements ajoutés.]
	


These provisions do not justify the searches conducted by Lacroix and/or Fiola in this case, nor does section 66 of the CCRA, to which Hilton, J.A. also referred, if only because in this case the appellant was no longer staying in a halfway house but living in his own apartment:
	
66(1) An employee of a community‑based residential facility who is so authorized by the Service may

(a) conduct a frisk search of an offender in that facility, and

(b) search an offender’s room and its contents,

where the employee suspects on reasonable grounds that the offender is violating or has violated a condition of the offender’s parole, statutory release or temporary absence and that such a search is necessary to confirm the suspected violation.

(2) An employee who conducts a search pursuant to subsection (1) May seize any evidence of a violation of the offender’s conditions of release found in the course of the search.

(3) In this section , community-based residential facility means a place that provides accommodation to offenders who are on parole, statutory release or temporary absence.



[Underlining added.]
	
66(1) L’employé d’un établissement résidentiel communautaire qui a des motifs raisonnables de soupçonner qu’un délinquant a soit un objet en sa possession en violation d’une condition de sa mise en liberté conditionnelle ou d’office ou de sa permission de sortir sans escorte, soit un élément de preuve relatif à la violation de cette condition, peut, s’il y est habilité par le Service, procéder, dans l’établissement, à la fouille par palpation du délinquant et à la fouille de sa chambre si ces mesures s’avèrent nécessaires pour prouver la violation de la condition.



(2) Le cas échéant, l’employé peut saisir tout élément de preuve relatif à la violation de la condition.



(3) Pour l’application du présent article, « établissement résidentiel communautaire » s’entend d’un lieu offrant l’hébergement à un délinquant bénéficiant d’une mise en liberté conditionnelle ou d’office ou d’une permission de sortir sans escorte.

[Soulignements ajoutés.]
	

[Underlinings added]


[bookmark: art66par2]For these reasons, it is not necessary to proceed to the next stage of the analytical framework and check whether the impugned searches were carried out in an unreasonable manner. Lacroix and Fiola’s warrantless searches of the contents of the appellant’s smartphone were presumed unreasonable, and the respondent failed to meet its burden of demonstrating that a rule of law authorized them to proceed as they did.
(a.5) If the answer to any of questions (a.1) to (a.4) is yes, and considering in any event his uncontested conclusion that Fiola and Lacroix infringed the appellant’s right under paragraph 10(b) of the Charter, did the judge commit a reviewable error in the application of subsection 24(2) of the Charter by dismissing the motion to exclude evidence?
	- The standard of review
While the admission or exclusion of evidence under subsection 24(2) of the Charter is ultimately the judge’s decision in law, it is nonetheless based on factual findings, which command “considerable deference” on appeal.[footnoteRef:107] [107:  	R. v. Beaulieu, 2010 SCC 7, para. 5, citing R. v. Grant, supra note 46, para. 86 (see also para. 32).] 

[bookmark: _Ref203653761]That said, in Beaver,[footnoteRef:108] Jamal, J.A. summarized the various aspects of the standard of review relating to the application of subsection 24(2) of the Charter, including with regard to an analysis carried out by the trial judge in the alternative, which is the case here: [108:  	R. v. Beaver, 2022 SCC 54.] 

[bookmark: par118][118] On appeal, a trial judge’s findings of fact in applying s. 24(2) attract deference, but no deference is owed to the application of the law to the facts. Deference is also not owed when the appellate court disagrees with the trial judge’s conclusions on the Charter breaches. Nor is deference owed to a trial judge’s s. 24(2) analysis conducted in the alternative, because such an analysis involves an artificial evaluation of the seriousness of a Charter breach and the impact on Charter-protected interests that the trial judge did not find. Similarly, no deference is owed to a trial judge’s s. 24(2) analysis conducted in the alternative when the trial judge found that the impugned evidence was not “obtained in a manner” that breached the Charter. Such an alternative analysis likewise involves an artificial evaluation of the seriousness of a Charter breach and its impact on Charter-protected interests that the trial judge found were unconnected to the impugned evidence.
[bookmark: par119][bookmark: _Ref205207602][119] As a result, no deference is owed to the trial judge’s alternative analysis of the threshold requirement under s. 24(2). This Court must conduct the s. 24(2) analysis afresh, while respecting the trial judge’s factual findings.[footnoteRef:109] [109:  	Ibid., paras 118-119. See to the same effect R. v. Tim, 2022 SCC 12, para. 72.] 

[References omitted.]
Thus, no deference is owed to the judge’s alternative analysis of subsection 24(2), according to which the impugned evidence was not obtained under conditions that violated the Charter. In fact, in addition to his uncontested conclusion that the appellant’s right guaranteed by paragraph 10(b) of the Charter was violated by Lacroix and Fiola, this alternative conclusion also presupposes, as discussed, his incorrect determination in law that Lacroix and Fiola’s searches of the appellant’s telephone were reasonable under section 8 of the Charter.
In the circumstances, the Court will proceed with a new application of subsection 24(2), “while respecting the trial judge’s factual findings”.[footnoteRef:110] [110:  	R. v. Beaver, supra note 108, para. 119; see also R. v. Tim, supra note 109, para. 72.] 

In essence, the exercise consists of assessing the long-term impact that the use of the impugned photographs would have on public confidence in the administration of justice, by balancing the criteria set out in Grant.[footnoteRef:111]. [111:  	R. v. Grant, supra note 46.] 

In this case, the Court finds that the use of this evidence would not bring the administration of justice into disrepute and that there is therefore no reason to exclude it.
(i) The criterion of seriousness of the infringement
In short, the question is whether admission of the evidence may send a message that the court condones serious State misconduct.[footnoteRef:112] [112:  	R. v. Fearon, supra note 40, para. 91.] 

That said, the judge found only one violation of the appellant’s constitutional rights.
There are, however, two violations here: namely, in chronological order, the unreasonable searches of the telephone’s contents by Lacroix and Fiola, and, as the judge concluded, their failure to inform the appellant of his right to seek counsel when he was momentarily detained at their office. This combination must be taken into account when assessing the criterion of seriousness.
Moreover, in his alternative analysis[footnoteRef:113] of the seriousness of the infringement of the appellant’s right to the protection of section 8 of the Charter, the judge discussed only Lacroix’s searches and failed to take Fiola’s search into account:  [113:  	Judgment on the exclusion of the evidence, paras. 86-89.] 

[TRANSLATION]
[bookmark: par86][86] In the event that another proceeding were to conclude that the obtaining of the password allowing access to the contents of the telephone, as well as the searches that followed, were done in violation of sections 7 and/or 8 of the Charter, I am of the view that it would nevertheless be necessary not to exclude the evidence obtained in spite of these violations.
[87] To the reasons already given, I would add the following. As far as the seriousness of the State’s conduct is concerned, it is lessened by the fact that the accused’s freedom was considerably reduced by his status. As a result, Officer Lacroix’s actions were first and foremost motivated by her duty to ensure compliance with strict conditions directly related to a risk of reoffending that could lead to the commission of serious offences. Officer Lacroix’s conduct was not so repugnant that the Court must categorically dissociate itself from it.
[88] With regard to the impact of the violation on the rights of the accused, I also believe that this factor weighs in favour of admitting the evidence, since the telephone in question was illegally possessed. The accused’s expectation of privacy in respect of the telephone was nil, if not considerably diminished.
[89] Finally, society has an interest in ensuring that early release supervisors are able to carry out their work of supervision and public protection effectively while respecting the rights and freedoms guaranteed by the Charter.
[Emphasis added.]
A more complete analysis is therefore required, bearing in mind that the totality of the circumstances must be taken into account.
According to her uncontradicted testimony, before conducting the first search of the phone’s contents, Lacroix told the appellant in advance that she was asking him for the code to unlock it. She believed in good faith that the questions she was asking the appellant, namely whether this telephone was the one he had declared to correctional services and whether it was connected to the Internet, and her request that he give her the code to check its contents, were part of the exercise of her duties to monitor compliance with his conditions of release. From a broader perspective, she believed that her actions and conduct were consistent with the overriding goal of protecting society enshrined in the CCRA.
Lacroix crossed the Rubicon, however, when she proceeded to search the contents of the appellant’s smartphone.
Nevertheless, she conducted herself in accordance with her understanding of the powers conferred on her by the CCRA and the Directive. She carried out an initial, very brief search, limited to what she considered to be strictly necessary, in the immediate presence of the appellant, to check compliance with his conditions, with the objective of protecting society in mind. She left the “photos” folder as soon as she noticed, upon opening it, the presence of photos of naked children.[footnoteRef:114] As she mentioned in general terms, [TRANSLATION] “[...] it was all a collaborative effort, from handing over the phone to opening it”, adding that the appellant then spontaneously said [TRANSLATION] “that he did it to sabotage himself”.[footnoteRef:115] In short, in view of the totality of the circumstances, her behaviour was neither rash nor flippant.[footnoteRef:116] [114:  	Testimony of Karina Lacroix, April 25, 2022, p. 112 (voir dire).]  [115:  	Id., p. 113/278.]  [116:  	Bérubé Pelletier c. R., 2020 QCCA 667, para. 45.] 

As for the second, equally brief search, Lacroix conducted it in her car at the request of her superior, with a view to assessing whether, in addition to breaching his conditions prohibiting him from having a cell phone with access to the Internet and using it to access the Internet, the appellant had also accessed pornographic material.
Once again, this verification was justified in the eyes of Fiola and Lacroix, in good faith, by their legal, regulatory, and administrative mandate to ensure that the appellant, who was still serving his sentence and still subject to the prohibition order, was complying with his statutory release conditions.
Similarly, Fiola’s intention in checking the contents of the appellant’s telephone at her office was always solely to ensure that the appellant was complying with his conditions of release. Her testimony to this effect during the voir dire was not challenged. She unlocked the phone after learning that the appellant had given the code to Lacroix, who in turn had informed the appellant that she wished to check the contents of his phone. Fiola relied in good faith on the CCRA’s primary consideration, namely the protection of society, and honestly and reasonably believed that the power to supervise the appellant’s statutory release conditions conferred on her under that statute and the Directive justified the verification that she conducted.[footnoteRef:117] The verification was all the more justifiable in her eyes given that the appellant had confirmed to Lacroix that the device was not the one he had declared to correctional services, and, moreover, that it allowed access to the Internet, which was a breach of another of his conditions. [117:  	It is not enough for a state representative to believe in good faith that they are authorized to take an action that infringes a Charter right; that belief must be reasonable (R. v. Paterson, 2017 SCC 15, para. 44; see to the same effect R. v. Le, 2019 SCC 34, at para. 147), which was the case here. However, in light of this judgment and its clarification of the limits of the “primary consideration” and of the powers of POs under the CCRA, actions similar to those taken here by Fiola and Lacroix may no longer be considered by trial judges as reasonable and good faith infringements of the rights guaranteed by section 8 of the Charter.] 

After her search, which led her to confirm indications of the appellant’s recidivism in child pornography, Fiola requested that the police be called in to take over, and a search warrant was obtained to allow them to conduct a more thorough extraction of data likely to confirm the commission of such a crime. In the circumstances, it cannot be concluded or inferred from Fiola’s decision to communicate with the police in this way that she or Lacroix were fully aware that they did not have the authority to search the contents of the phone without a warrant, which would certainly have increased the degree of seriousness of the infringement. This recourse to the police is rather consistent with her good-faith understanding that the CCRA gave her the power to ensure the appellant’s compliance with his statutory release conditions through the brief checks she and Lacroix had carried out, but not to the extent of authorizing them to conduct an exhaustive search of the phone’s contents.
[bookmark: _Ref203655353]The issue before the Ontario Court of Appeal in R. v. L.E.[footnoteRef:118] is similar to the one at issue here. In that case, border services officers had briefly searched the smartphone of a person subject to extradition proceedings because they had probable cause to suspect that the latter was attempting to avoid the measure. Having briefly noticed the presence of photographs of naked children during this verification, the phone was handed over to the police, a search warrant was obtained, and more exhaustive data was extracted from the device, leading to child pornography charges and convictions. [118:  	R. v. L.E., 2019 ONCA 961, application for leave to appeal to the Supreme Court dismissed, May 14, 2020, No. 39052. ] 

The following analysis by Watt, J. regarding the criterion of the seriousness of the infringement of the respondent’s constitutional right to protection from unreasonable searches applies here, with the necessary adjustments:
[88] The first line of inquiry, the seriousness of the Charter-infringing state conduct, favours admission of the evidence. The CBSA members relied in good faith on a statutory provision in a regulatory statute to conduct the search for evidence that the appellant was attempting to circumvent Canada’s immigration laws. The search was terminated as soon as evidence of a potential criminal offence was discovered, police notified, and a warrant obtained. What occurred was an honest mistake, reasonably made, not state misconduct that requires evidentiary exclusion. Importantly, the appellant did not challenge the constitutionality of the statutory provision the CBSA officers relied on for their search; nor did the appellant challenge the reasonableness of the search itself.[footnoteRef:119] [119:  	Id., para. 88.] 

[Emphasis added.]
In short, the Court finds, based on the totality of the circumstances and the uncontradicted testimony of Lacroix and Fiola, that their conduct does not rise to such a level of seriousness that this first criterion would clearly weigh in favour of excluding the photographs.
As for the seriousness of their failure to inform the appellant of his right to counsel under paragraph 10(b) of the Charter, this too is mitigated in the circumstances, which also favours the inclusion of the evidence. Even assuming that the appellant had obtained leave to appeal, the judge’s factual conclusion that the appellant’s right to counsel was not denied, but only momentarily delayed, and that this omission was not followed by any attempt to extract any incriminating statement and did not result in any prejudice in the circumstances, is unassailable.
For these reasons, the Court finds that, in the circumstances, despite their cumulative nature, Fiola’s and Lacroix’s infringements of the appellant’s rights under sections 10(b) and 8 of the Charter do not have the level of seriousness that would warrant the Court dissociating itself from them to the point of ordering the exclusion of the evidence.
(ii) The criterion of the impact of the infringement on the appellant’s rights
The second criterion focuses on the consequences of the infringing conduct on the rights of the person concerned. Like the first inquiry under Grant, this entails answering “a question of degree of seriousness”.[footnoteRef:120] The more serious the impact on the appellant’s protected interests, “the greater the risk that admission of the evidence may signal to the public that Charter rights, however high-sounding, are of little actual avail to the citizen, breeding public cynicism and bringing the administration of justice into disrepute”.[footnoteRef:121] [120:  	R. v. Le, supra note 117, para. 151, citing R. v. Grant, supra note 46, para. 76.]  [121:  	Ibid.] 

Moreover, while searching a smartphone can be a very significant invasion of privacy, “not every search is inevitably a significant intrusion”.[footnoteRef:122] [122:  	R. v. Fearon, supra note 40, para. 54.] 

In this case, the judge concluded as follows regarding the impact of the violation of paragraph 10(b) of the Charter on the appellant’s rights: 
[TRANSLATION]
[bookmark: par82][82] Once again, the evidence does not reveal the presence of any tangible prejudice suffered by the accused as a result of this delay in exercising his right to counsel.
[bookmark: par83][83] This factor weighs in favour of admitting the evidence.
This conclusion contains no reviewable error. The delay in informing the appellant of his right to counsel had no serious impact in the circumstances.
As for Lacroix and Fiola’s violation of the appellant’s right to protection against unreasonable searches within the meaning of section 8 of the Charter, the Court finds that it had a non-negligible impact since the contents of his smartphone included a wide range of personal information. However, the level of infringement of the guaranteed right is mitigated by the fact that the searches were limited to certain files relevant to the conditions and prohibitions imposed on the appellant, which Lacroix and Fiola had only in mind during their checks.
Although it should not be given the decisive importance that the judge saw in it, the appellant’s privacy was reduced in certain respects because of his status and the conditions and prohibitions imposed on him, which lessens the impact of the violation on this right. Furthermore, the appellant was aware of these conditions and prohibitions and knew that correctional services had a responsibility to ensure that he complied with them. The plan had been explained to him, and he had attested to his understanding of it, both when he signed the standard form at the initial interview and when he signed his statutory release certificate.
Last, it is worth reiterating that, like in Fearon[footnoteRef:123] and L.E.,[footnoteRef:124] the appellant did not contest the validity of the search warrant that led to the extraction of the photos from his smartphone, which adds to the mitigated impact of the infringement on his rights. [123:  	Id., para. 96.]  [124:  	R. v. L.E., supra note 118, para. 89.] 

In short, the infringements of sections 10(b) and 8 of the Charter did not have a particularly marked impact on the appellant’s rights in the circumstances, which also weighs in favour of the inclusion of the evidence.
(iii) The criterion of societal interest 
[bookmark: _Ref203656253]The offences of which the appellant was convicted are serious and involve crimes of a sexual nature committed against minors. Such crimes have been widely condemned by society and the courts, including the Supreme Court and this Court.[footnoteRef:125] In these matters, prosecutions and trials on the merits are of significant public interest. [125:  	See e.g., R. v. Bertrand Marchand, 2023 SCC 26, paras. 30-31; R. v. Friesen, 2020 SCC 9, paras. 1, 5, and 79, in particular; R. v. Sharpe, 2001 SCC 2, paras. 5-6, 28, and 34; Joly c. R., supra note 21, para. 48; R. v. L.E., supra note 118, para. 90; R. c. Régnier, 2018 QCCA 306, para. 57.] 

The material nature, high probative value, and decisive importance for the Crown’s case of the evidence gathered, combined with the seriousness of the offences it demonstrates, reinforces this conclusion.
This criterion also weighs in favour of admitting the evidence.
(iv) Balancing the three criteria 
After analyzing each of the criteria, “which encapsulate consideration of ‘all the circumstances’ of the case”, the Court must then determine whether, on balance, the admission of the evidence obtained by Charter breach would bring the administration of justice into disrepute[footnoteRef:126]: “[n]o overarching rule governs how the balance is to be struck. Mathematical precision is obviously not possible”.[footnoteRef:127] [126:  	R. v. Grant, supra note 46, paras. 71 and 85.]  [127:  	Id., para. 86.] 

In this case, the three criteria do not favour the exclusion of the evidence, such that balancing them cannot lead to the opposite conclusion.
Ultimately, the Court finds that, despite the infringement of the appellant’s rights under sections 10(b) and 8 of the Charter, the use of the impugned evidence, in this case the photographs of children, does not bring the administration of justice into disrepute.
The public’s interest in seeing the charges in question adjudicated on the merits in the light of the evidence available in this case, which is significant and reliable, is very high.
This brings us to the final question, which concerns the merits of the appeal.
(b) Did the trial judge err in characterizing the photographs found on the appellant’s phone as child pornography?
Paragraph 163.1(1)(a) Cr. C. provides for two types of child pornography arising from photographic representations. In this case, only the definition in subparagraph (ii) is relevant:
	163.1(1) In this section, child pornography means


(a) a photographic, film, video or other visual representation, whether or not it was made by electronic or mechanical means,

[…]

(ii) the dominant characteristic of which is the depiction, for a sexual purpose, of a sexual organ or the anal region of a person under the age of eighteen years;

[…]

[Underlining added.]
	163.1(1) Au présent article, pornographie juvénile s’entend, selon le cas :

a) de toute représentation photographique, filmée, vidéo ou autre, réalisée ou non par des moyens mécaniques ou électroniques :

[…]

(ii) soit dont la caractéristique dominante est la représentation, dans un but sexuel, d’organes sexuels ou de la région anale d’une personne âgée de moins de dix-huit ans ;

[…] 

	[Soulignements ajoutés.]
	


[bookmark: _Ref203656550]In Yan c. R.[footnoteRef:128] referring to the opinion of McLachlin, C.J. in Sharpe,[footnoteRef:129] the Court reiterated the interpretation in the case law of the concept of “dominant characteristic” used in this provision, as well as the importance of context in assessing it:  [128:  	Yan c. R., 2024 QCCA 399.]  [129:  	R. v. Sharpe, supra note 125.] 

[TRANSLATION]
[47] Furthermore, the expression “dominant characteristic”, found in s. 163.1(1)(a)(ii) Cr. C., should be analyzed objectively, but in context. McLachlin C.J. states that “[t]he question is whether a reasonable viewer, looking at the depiction objectively and in context, would see its ‘dominant characteristic’ as the depiction of the child’s sexual organ or anal region.” In addition, this depiction must be made “for a sexual purpose”.[footnoteRef:130] [130:  	Yan c. R., supra note 128, para. 47.] 

[Emphasis added.]
Just as recently, in Joly,[footnoteRef:131] the Court reviewed the conditions under which a photograph of a child may meet the definition of child pornography and reiterated the importance of context:  [131:  	Joly c. R., supra note 21.] 

[TRANSLATION]
[bookmark: par37][37] With respect to the characterization of the images as child pornography, the judge asked, as she was required to do, whether the dominant characteristic of the images is the depiction, for a sexual purpose, of young persons under the age of eighteen years, [TRANSLATION] “in the sense of what is reasonably perceived as intended to cause sexual stimulation”: LSJPA — 1811, 2018 QCCA 597, para. 29. She pointed out that sexual organs, for the purposes of interpreting section 163.1 Cr. C. may include the breasts of an adolescent girl, depending on the context, i.e., if the depiction is undeniably sexual in nature.
[…]
[bookmark: par74][74] The appellant also maintains that the evidence is insufficient as to the pornographic nature of the images. In particular, he invokes reasonable doubt with regard to the dominant characteristic, which must be “the depiction, for a sexual purpose, of a sexual organ or the anal region of a person under the age of eighteen years / la représentation, dans un but sexuel, d’organes sexuels ou de la région anale d’une personne âgée de moins de dix-huit ans” (subparagraph 163.1(1)(a)(ii) Cr. C.). The judge’s description of certain images may reasonably lead to the conclusion that they are indeed child pornography: [...].[footnoteRef:132] [132:  	Id., paras. 37 and 74.] 

[Emphasis added.]
The context surrounding access to photographs of naked children, and that of the photographic representations themselves, are therefore of great importance for the purposes of characterizing them as “child pornography” within the meaning of subparagraph 163.1(1)(a)(ii) Cr. C. The judge’s assessment of the context raises a question of fact or possibly a question of mixed fact and law. The Court will therefore intervene only in the event of a palpable and overriding error.
In the absence of any defence evidence, such as testimony that might shed a different light on the context of the photographs at issue and the appellant’s possession of or access to them, the judge had the files containing the photographs, the paper printout of the photographs, and the testimony of Sergeants Simard and Théberge concerning the number of photographs consulted, downloaded or not, by the appellant using his smartphone as evidence against him. The judge also had uncontradicted evidence regarding how the appellant accessed these photographs, the nature of the sites he browsed for this purpose, the frequency of his browsing, as well as the type of pornographic and/or child-related keywords he used and those that accompanied certain files he accessed, including “real incest nudist family videos”, “gay teen”, and “shy russian boy”. This contextual evidence is overwhelming and, as stated above, the appellant was not entitled to question the judge’s findings of fact or of mixed fact and law.
In any event, the photographs were filed in the court record. It must be noted that the judge’s description of them is entirely consistent and that they allow the Court to find that the judge’s conclusions regarding their characterization as child pornography are anchored in the evidence and contain no reviewable error.
Last, the argument submitted by the appellant that the judge inferred the actus reus from the mens rea by assessing the “sexual purpose” criterion in a subjective manner, when he should have adopted an objective perspective without regard to the appellant’s intent, and thus committed an error of law that had the effect of broadening the definition of child pornography, is without merit.
All the more so since the appellant suggests in passing that the judge should have concluded [TRANSLATION] “that none of the images in the appellant’s possession had as a dominant characteristic the depiction, for a sexual purpose, of a sexual organ or the anal region of a minor”, which does not raise a question of pure law, but, once again, a question of mixed fact and law, which the appellant did not obtain leave to put before the Court.
FOR THESE REASONS, THE COURT:
DISMISSES the appeal.
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