[bookmark: EntDossier]500-10-700232-257 		PAGE: 2

English translation of the judgment of the Court by SOQUIJ
	R. c. Benbouhoud
	2026 QCCA 632

	COURT OF APPEAL

	

	CANADA

	PROVINCE OF QUEBEC

	MONTREAL SEAT

	No.:
	[bookmark: NoDossier]500-10-700232-257

	(540-01-104582-229)

	

	DATE:
	 May 8, 2026

	

	

	CORAM:
	THE HONOURABLE
	MARTIN VAUCLAIR, J.A.
MARK SCHRAGER, J.A.
[bookmark: _Hlt520513784]STEPHEN W. HAMILTON, J.A.

	

	

	HIS MAJESTY THE KING

	APPELLANT – Prosecutor

	v.

	

	HAJAR BENBOUHOUD

	RESPONDENT – Accused

	

	[bookmark: Arret]

	JUDGMENT

	

	


The Crown appeals from the sentence imposed on May 21, 2025, by the Honourable Simon B. Dolci of the Court of Québec, Criminal and Penal Division, District of Laval, which conditionally discharged the respondent accompanied by a two-year probation order that includes several conditions. 
For the reasons of Vauclair, J.A., Schrager and Hamilton, JJ.A. concurring, THE COURT:
DISMISSES the appeal.
	

	
	

	
	MARTIN VAUCLAIR, J.A.

	[bookmark: Signature2]
	

	
	

	
	MARK SCHRAGER, J.A.

	[bookmark: Signature3]
	

	
	

	
	STEPHEN W. HAMILTON, J.A.

	

	Mtre Eric Bernier

	DIRECTOR OF CRIMINAL AND PENAL PROSECUTIONS

	For the appellant

	

	Mtre Véronique Robert-Blanchard

	ROY ROBERT AVOCATS

	For the respondent

	

	Date of hearing:
	December 12, 2025




500-10-700232-257 		PAGE: 1

[bookmark: Opinion]


English translation of the judgment of the Court by SOQUIJ

	


	

	REASONS OF VAUCLAIR, J.A.

	

	


The Crown considers that a conditional discharge accompanied by a two-year probation order, 240 hours of community service, and the reimbursement of $4,015 is not a fit sentence given the offence of theft involving vulnerable elderly people, as well as other offences committed at the same time (R. c. Benbouhoud, 2025 QCCQ 2519).
[1] Sentencing is a highly individualized and delicate exercise owed deference. In this case, the judge imposed a sentence he considered appropriate for the offence and the offender.
[2] An appellate court may intervene if the sentencing judge’s analysis contains an error of law or an error in principle that has a determinative impact on the sentence: R. v. Lacasse, 2015 SCC 64, para. 43. It may also intervene if the sentence is demonstrably unfit, a “very high threshold that applies to appellate courts”, that is to say, the sentence must be an unreasonable departure from the fundamental principle of proportionality, meaning one that is “proportionate to the gravity of the offence and the degree of responsibility of the offender”, and the other sentencing objectives: R. v. Lacasse, 2015 SCC 64, paras. 52-54. 
[3] However, an appellate court cannot intervene solely because “it disagree[s] with the sentence ordered” and thus substitute its own opinion for that of the sentencing judge: R. v. McDonnell, [1997] 1 S.C.R. 948, paras. 27, 46.
[4] For the reasons below, I find that the judge weighed every aspect of the record to determine the sentence and that the appellant has established no error to warrant appellate intervention. The Court cannot simply substitute its own opinion and impose a different sentence.
The decision
[5] The judge accepted the respondent’s guilty plea [TRANSLATION] “to conspiracy for the purpose of committing theft and to stealing a large amount of money from 11 seniors during the month of July 2021”: R. c. Benbouhoud, 2025 QCCQ 2519, para. 1. 
[6] The respondent was arrested at her last victim’s home on July 30, 2021. In addition to participating in the conspiracy, she admitted to the judge being in possession of prohibited weapons without a licence, that is, a taser and a can of pepper spray, as well as 24 fake IDs, found during the search incidental to her arrest and of her vehicle.
[7] According to the judge, the respondent played a primary role because she was the one who collected the money extorted from the seniors. Targets were first contacted by a third party who led them to believe that their grandson was in custody and needed money for bail to be released. The respondent was paid between $250 and $350 to collect the envelope.
[8] The judge characterized this type of crime as a scourge in the District of Laval, where he sits. In the judge’s view, sentences for [TRANSLATION] “theft over $5,000 with a mix of mitigating and aggravating factors generally vary between six months and two years less a day of imprisonment” (R. c. Benbouhoud, supra, para. 30).
[9] However, the judge explained that [TRANSLATION] “the only contact the offender had with the scheme’s ringleaders or with its primary beneficiaries was through Signal” (R. c. Benbouhoud, supra, para. 3), a communication application that uses encrypted messages.
[10] In addition to the gravity of the offence, the judge noted aggravating circumstances. Motivated by greed, the respondent participated in the scheme 11 times over a period of three weeks, in several cities, with as many victims whose average age was 77 years, for a total of $67,200. She [TRANSLATION] “searched for addresses of new victims” (R. c. Benbouhoud, supra, para. 39). As the judge remarked, this was not [TRANSLATION] “mere inadvertence or a momentary lapse” (R. c. Benbouhoud, supra, para. 39) and it had an impact on the victims.
[11] The judge also referred to a charge pending in another district, but noted the following:
[TRANSLATION]
[35] After she was arrested in the District of Laval, the offender might have been involved in similar incidents in another area. The media reported her arrest and the search for other potential victims. The offender spent a few days in prison after which she turned her life around. She had no financial means and could not reimburse any money, but she provided 300 hours of services and assistance to a resource for seniors. The offender, who has no criminal record, never denied her involvement in the offences and was transparent throughout her educational and career process.
[12] The judge reviewed the pending charge at the appellant’s request and concluded that it could be considered. However, he observed that the charge dated from the same period and did not affect the respondent’s proven rehabilitation (R. c. Benbouhoud, supra, paras. 78-79).
[13] With respect to mitigating circumstances, the judge noted the respondent’s guilty plea, the fact that she was just over 20 years old at the time of the offences, and that she had no criminal record. Her remorse was described as very sincere and deep, consistent with a serious introspection. Of her own volition, she performed 300 hours of volunteer work with seniors. In short, the judge found that he had concrete evidence of rehabilitation, which must be maintained to allow the respondent to become a full asset to society.
[14] The judge [TRANSLATION] “finds that the offender’s introspection, insight, and accountability are the fruit of a long and sincere personal, educational, and professional process” (R. c. Benbouhoud, supra, para. 45). He noted the respondent’s transparent and considerable efforts to acquire skills to eventually work in a productive job as a nurse, and the judge acknowledged that [TRANSLATION] “the offender’s professional career depends on this sentencing judgment” (R. c. Benbouhoud, supra, para. 46).
[15] According to the judge, the serious realization [TRANSLATION] “considerably mitigates the risks that the offender will again take advantage of the vulnerability of seniors for personal gain” (R. c. Benbouhoud, supra, para. 80).
The judge recalled that a discharge is not exceptional when permitted by law and that the measure must be in the best interests of the accused and not contrary to the public interest.
[16] The respondent’s best interests were not contested at trial and were supported by the evidence, since her permit to practise as a nursing assistant is on hold until it is known whether a criminal conviction will be entered on her record (R. c. Benbouhoud, supra, para. 58).
[17] The judge then assessed the public interest according to the proper criteria, including the gravity of the offence, the need for general deterrence, and the maintenance of public confidence in the administration of justice (R. c. Benbouhoud, supra, para. 59).
[18] Given all the evidence and the balancing exercise required to craft a sentence tailored to the offence and to the offender, the judge found that he could deviate from [TRANSLATION] “the sentences normally imposed on offenders who have committed similar offences against similar victims” (R. c. Benbouhoud, supra, para. 70).
[19] For all these reasons, the judge ordered a conditional discharge, a measure that is a [TRANSLATION] “mechanism whereby the judge may revoke the discharge and sentence the offender for the original offence in addition to any other sentence under section 730(4) Cr. C.”: (R. c. Benbouhoud, supra, para. 87) and considered that 240 hours of community service, the equivalent of six months in prison, was a measure that provided significant supervision (R. c. Benbouhoud, supra, para. 89).
Grounds of appeal
The prosecution alleges four errors by the judge in crafting the sentence. They are dealt with in the following order: (1) failing to consider the other offences; (2) failing to give sufficient weight to the principles of denunciation and deterrence; (3) the sentence is demonstrably unfit; and (4) considering the hours of community service as equivalent to a period of incarceration.
Analysis
[20]  The evidence before the judge was complete with a pre-sentence report, certain victim impact statements, and the respondent’s testimony: R. v. Lacasse, 2015 SCC 64, para. 11. The judge rather exhaustively reviewed the offence, its consequences, and the respondent’s moral responsibility in light of this evidence.
1) Failure to consider the other offences
[21] The error raised in the first allegation is without merit. First, the judgment states that the judge was, obviously, well aware of the plea to the other offences. Moreover, there were amendments to various counts, as requested prior to the pleas. In oral arguments, the parties treated them more as secondary to the true issue: the count of theft. The appellant had recommended an overall sentence of imprisonment for everything.
[22] Second, the judge did not fail to consider the other offences. However, the evidence does not establish that they have as great an aggravating effect as the appellant would like, to the extent that, while the judge accepted that the fake IDs were used by the respondent to mislead the victims and were therefore related to the offence of theft, he also accepted that she used the weapons (a pink taser and a spray can of irritant gas) for her personal safety when she went to Montreal nightclubs. They were therefore unrelated to the theft.
[23] Third, the judge explained that the sentence had to be proportional to the offender’s moral blameworthiness and the gravity of the offences (R. c. Benbouhoud, supra, para. 21, emphasis added).
2) Insufficient weight to the principles of denunciation and deterrence
[24] The second allegation is also unfounded. The judge considered the principles of denunciation and deterrence by balancing them against the other sentencing objectives in the context of the case, which is precisely the very exercise of sentencing. While this balancing can be wrong, deference is generally owed. However, there are no errors.
[25] As the appellant recalls, it is true that judges are directed to “give primary consideration to the objectives of denunciation and deterrence of the conduct that forms the basis of the offence” for crimes against persons who are vulnerable (section 718.04 Cr. C.). The judge expressly stated this (R. c. Benbouhoud, supra, para. 18). However, this requirement does not cancel the balancing exercise required during sentencing, in accordance with the overall principle of proportionality: R. v. Friesen, 2020 SCC 9, para. 104.
[26] Moreover, [TRANSLATION] “penological choices that the legislature itself has not excluded” cannot be excluded: R. c. Ferjuste, 2026 QCCA 334, para. 52; R. c. Harbour, 2017 QCCA 204, paras. 78, 91.
[27] As the Supreme Court recalled, the severity of a sentence is not “exclusively a feature of imprisonment” in Canada, regardless of the circumstances of the offence and the characteristics of the offender: Quebec (Attorney General) v. Senneville, 2025 SCC 33, para. 97.
[28] It is wrong to say that the judge forgot the gravity of the offence or the vulnerable victims. The judge also noted that the respondent’s conduct cannot be characterized as mere inadvertence or a momentary lapse (R. c. Benbouhoud, supra, para. 39). He was clearly aware of the overall seriousness of the acts.
[29] That said, and without wishing to diminish the context carefully reviewed by the judge, the physical evidence, that is, the communications with the organization’s ringleaders found in the respondent’s cellphone, supported the idea that her involvement was more opportunistic and that she did nothing more than collect the envelopes. She received a few hundred dollars each time.
[30] The judge was right to say that he must punish both the perpetrator of the offence and the offence itself, not only one or the other; that is what he did: R. v. Parranto, 2021 SCC 46, para. 113.
[31] Given the admitted circumstances of the offence, these actions may understandably result in a severe sentence. However, the judge was dealing with a case where the respondent did not wait before getting her life back in order. The positive pre-sentence report, while imperfect, describes the respondent’s progress and recommends supervision in the community.
[32] The respondent, who was 20 years old at the time of the facts and had no criminal record, explained that because she lost her job and was idle due to the lockdown in place during the pandemic, she fell in with the wrong people and wanted to make fast money. The evidence establishes that she has now gotten her life in order. The judge generally accepted that her remorse, the nursing diploma she obtained after returning to school, and her community involvement were important indicators of her determination not to reoffend or resume a lifestyle that had facilitated her criminal behaviour (R. c. Benbouhoud, supra, paras. 35, 43-44, 46, 66, 73-74).
[33] [bookmark: _Hlk227159974]The judge rightly stated that rehabilitation is an important objective. Even more so when it is appreciably evident, as in this case. The Supreme Court recalled that “[t]his penological objective presupposes that offenders are capable of gaining control over their lives and improving themselves, which ultimately leads to a better protection of society” and, adopting the authors’ remarks, the Court added that rehabilitation “is probably the most economical in the long run and the most humanitarian objective of punishment”: R. v. Bissonnette, 2022 SCC 23, para. 48. See also R. c. St-Jean, 2025 QCCA 1262, paras. 179-184.
[34] In this regard, a very favourable picture attests to a self-discipline which significantly reduces the likelihood of further offending: R. v. Friesen, 2020 SCC 9, para. 165.
[35] The appellant also finds that the respondent’s rehabilitation is insufficient to exclude a sentence of imprisonment, which is the only response to the offences in question.
[36] With respect, by weighing the Supreme Court’s remarks on what is meant by rehabilitation at the sentencing stage, that is, “capable of gaining control over their lives and improving themselves, which ultimately leads to a better protection of society” (R. v. Bissonnette, para. 48), it is hard to find a more convincing “rehabilitation”.
[37] The respondent has made considerable progress, particularly her nursing diploma, that a conviction would destroy, as established by the evidence accepted by the judge. The respondent testified that she has new acquaintances and a new lifestyle, two changes that are conducive to her rehabilitation, in the circumstances.
[38] The judge also correctly noted Brunet, which explains that a conditional discharge may be revoked at the Crown’s request if the person discharged reoffends, including if they fail to comply with a probation order: section 730(4) Cr. C.; R. c. Brunet, 2016 QCCA 2059, paras. 5-6; R. c. Harbour, 2017 QCCA 204, paras. 88 to 91. The respondent would then be sentenced for the offences for which she was discharged, in addition to any other sentence required by the circumstances.
[39] In Ferjsute, the Court noted that it is [TRANSLATION] “reasonable to believe that the availability of a discharge accompanied by a probation order also attests to the legislature’s intention to allow a discharge even when the circumstances, although more serious, do not require a conviction to be entered in the accused’s record” (R. c. Ferjuste, 2026 QCCA 334, para. 58).
[40] Last, the judge stated that [TRANSLATION] “the offender’s professional career depends on this sentencing judgment” (R. c. Benbouhoud, supra, para. 46). Consequently, the purpose of the discharge was to avoid a conviction.
[41] Ultimately, it is for the sentencing judge to balance the sentencing objectives. The appellant has failed to establish any reviewable error by the judge when he exercised his discretion due to the particular circumstances revealed by the evidence, including the respondent’s rehabilitation efforts.
3) Demonstrably unfit sentence
[42] With this ground, the appellant submits that the sentence is demonstrably unfit. This ground somewhat overlaps with the arguments on the place of denunciation and deterrence.
[43] It is true that a [TRANSLATION] “disproportionate sentence, too lenient in the circumstances of [a] case, does not contribute to the maintenance of a just, peaceful and safe society by imposing just sanctions”: R. c. V.L., 2023 QCCA 449, para. 60.
The question undoubtedly arises here. It is true that the offence at issue is an affront to decency and, in principle, calls for a significant sentence to reflect its gravity and impact on the vulnerable victims. This indignation is understandable given the crime.
A reading of the judgment does not establish that the judge thought any differently or that his decision was based on a misapprehension of the gravity of the offence. But, as explained above, the sentence must also be individualized to the offender and to what the evidence shows in this regard.
The Court must take care not to simply substitute its opinion: R. c. Collette, 2025 QCCA 554, para. 32; R. c. Courchesne, 2024 QCCA 960, para. 29.
Here, the sentence falls within the legal range available, the judge’s analysis does not ignore any factor, and he justifies his deviation from the sentence such a crime generally requires. The offender convinced him, evidence in support, that she had indeed given up her criminal lifestyle, but that the stability of her rehabilitation relies greatly on not having a conviction.
[44] Ultimately, the judge’s careful analysis does not allow the Court to find that the sentence is demonstrably unfit for the offence committed, with its characteristics, and for the offender, with her characteristics.
4) Equivalence between the hours of community service and a period of incarceration: Grondin facilitation judgment 
[45] Last, the appellant alleges that the judge established an equivalence between the community service and a period of incarceration. The respondent acknowledges that this is not helpful. The Court agrees and, strictly speaking, the judge’s equivalence is an error.
[46] The judge relied in particular on R. c. Grondin, 2018 QCCA 429, which he ought not to have done. Indeed, that judgment was the result of a facilitation conference, that is, a consensual process designed to resolve cases warranting quick settlement, outside the normal procedure. Consequently, the debates are not as exhaustive as in a contested and adversarial appeal. Generally, there are a variety of reasons that lead parties to seek a foreseeable outcome in an appeal based on errors that were made, and the judgment does not always attempt to express all these considerations. That is why judgments rendered following a facilitation conference in criminal matters are not binding.
[47] Moreover, the idea that community service can be converted into imprisonment is weak, even erroneous, but it is used: R. c. J.S., 2023 QCCS 895, para. 83 (80 hrs: 2 months); R. c. Vasquez Martinez, 2022 QCCQ 61, para. 48 (40 hrs: 1 month).
[48] Judicial experience suggests that several unreported sentencing judgments establish some equivalence between “hours of community service” and “imprisonment”. This equivalence might appear useful as a factor to establish the term of imprisonment imposed as a result of failing to perform the service, which would depend on the number of hours that were not performed, all other considerations being equal. It should also be recalled that in Quirion, the Court nonetheless acknowledged that [TRANSLATION] “community service [is] often ordered to replace a short sentence of imprisonment”: R. c. Quirion, 1993 CanLII 3603 (C.A.Q.).
[49]  That said, this proposal contains serious qualifications. In Pelletier, the Court stated that it is a [TRANSLATION] “dubious exercise to try to set off the hours of community service performed by reducing [a] sentence of imprisonment [...]. These two sentences are different in nature and cannot be easily set off”: R. c. Pelletier, 1991 CanLII 3385 (C.A.Q.). In Quirion, supra, the Court further acknowledged that this service is primarily incidental to another sentence (discharge, probation, intermittent imprisonment) and, following Pelletier, added [TRANSLATION] “that a sentence of imprisonment cannot be set off against community service”. Furthermore, while they contribute to the objective of specific deterrence, it is doubtful that community service is useful to the objective of exemplarity (or denunciation and general deterrence): R. c. Quirion, 1993 CanLII 3603 (C.A.Q.) (on specific deterrence, see also R. c. M.B., 2022 QCCA 1515, para. 18).
[50] In this case, the judge wanted primarily to support the idea that the sentence was harsher. In this sense, R. c. Tapp, 1992 CanLII 4012 (C.A.Q.) states that [TRANSLATION] “when an accused has gained control of their life, community service is often a desirable step toward reparation that is consistent with positive deterrence”.
[51] In other words, the Court of Appeal has never endorsed any mathematical equivalence between community service and time served in custody. This measure can nonetheless add weight to the sentence. However, even if an equivalence could be established, it is doubtful that this measure could reach six months of imprisonment. Thus, at best, the addition of 240 hours of community service conveys a component of reparation and denunciation. This is somewhat consistent with the idea that a conditional discharge may be tailored and applied in more serious situations: R. c. Ferjuste, 2026 QCCA 334, para. 58; Quebec (Attorney General) v. Senneville, 2025 SCC 33, para. 99.
[52] In the context of this case, given the judge’s objective of maintaining the respondent’s rehabilitation, the appellant has failed to establish that the judge’s error had an effect on the sentence: R. v. Lacasse, [2015] 3 S.C.R. 1089.
Conclusion
[53] I therefore propose that the Court dismiss the appeal.
	

	
	

	
	MARTIN VAUCLAIR, J.A.
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[1]   The Crown appeals from the sentence imposed on May 21, 2025, by the  Honourable Simon B. Dolci of the Court of Québec, Criminal and Penal Division, District  of Laval,  which  conditionally discharg ed   the respondent  accompanied by  a  two - year  probation order  that includes  several conditions.   

